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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0637; Directorate
Identifier 2012-NM-006—-AD; Amendment
39-17532; AD 2013-15-16]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —700C, —800, —900, and —900ER
series airplanes. This AD was prompted
by a report of an inboard main landing
gear (MLG) door assembly departure
due to premature fatigue cracking in the
inboard MLG door hinge fittings. This
AD requires repetitive inspections for
cracking of the inboard MLG door hinge
fittings; and replacement or
modification of cracked fittings. This
AD also provides an option to remove
the affected MLG door. We are issuing
this AD to detect and correct fatigue
cracking in the inboard MLG door hinge
fittings, which could result in loss of the
MLG door assembly from the airplane,
and the MLG door assembly could
impact the flight control surfaces and
result in reduced controllability of the
airplane.

DATES: This AD is effective September
20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 20, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,

MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766—5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6440; fax:
425-917-6590; email:
nancy.marsh@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on June 18, 2012 (77 FR 36222).
The NPRM proposed to require
repetitive inspections for cracking of the
inboard MLG door hinge fittings; and
modification of cracked fittings, which
would terminate the repetitive
inspections.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (77 FR 36222,
June 18, 2012) and the FAA’s response
to each comment.

Request To Extend Compliance Time

American Airlines requested that we
revise the NPRM (77 FR 36222, June 18,
2012) to extend the compliance time for
the initial inspections from 10,000 total
flight cycles to before 18,000 total flight
cycles. American Airlines stated that the
FAA has not provided sufficient
evidence to warrant issuance of
regulatory action with such a reduced
compliance time. American Airlines
calculated that the event described in
the service information represents only
0.085 percent of the airplanes under
U.S. registry, and that the event
described occurred at 24,000 total flight
cycles.

We disagree with the request to
extend the compliance time. In
developing an appropriate compliance
time for this action, we considered the
safety implications, parts availability,
and normal maintenance schedules for
the timely accomplishment of the
inspections and modifications. There is
additional data related to the MLG door
hinge failures that is not included in the
manufacturer’s service bulletin. Up to
10 percent of hinges inspected to date
have been found with cracking. The
cracking occurred between 11,000 and
24,000 total flight cycles, and has been
found on both hinges of the inboard
MLG door. In consideration of these
items, we have determined that a
compliance time of before 10,000 total
flight cycles will ensure an acceptable
level of safety and allow the inspections
and modifications to be done during
scheduled maintenance intervals for
most affected operators. We have not
changed the AD in this regard.

Request To Allow New Hinges Having
Part Numbers (P/Ns) 113A8341-1 and
113A8341-2

American Airlines requested that we
revise paragraph (g) of the NPRM (77 FR
36222, June 18, 2012) to allow
installation of new hinges having P/Ns
113A8341-1 and 113A8341-2 as
replacements for cracked hinges found
during the inspections. American
Airlines stated that paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1167, dated December
1, 2011 (referred to in the NPRM as the
appropriate source of service
information), implies that an operator
may install a new set of hinges having
P/Ns 113A8341-1 and 113A8341-2 and
restart the inspection threshold and
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interval; however, the Accomplishment
Instructions recommend installation of
new hinges having P/Ns 113A8341-9
and 113A8341-10 if cracking is found.
American Airlines stated that
installation of a new set of hinges
having P/Ns 113A8341-1 and
113A8341-2 should be acceptable as
long as the on-going repetitive
inspections are accomplished as defined
in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737—
52A1167, dated December 1, 2011.

We agree to allow replacement of
cracked hinges with new hinges having
P/Ns 113A8341-1 and 113A8341-2, as
long as inspections of the replacement
hinges are accomplished at the time
specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1167, dated December
1,2011. We have added new paragraph
(h)(2) to this AD to clarify that installing
new MLG door hinge fittings having
P/N 113A8341-1 and 113A8341-2, is
acceptable for compliance with the
modification specified in paragraphs
(g)(1)(ii) and (g)(2)(i) of this AD.
Paragraph (h)(2) also specifies that
installation of the MLG door hinge
fittings having P/N 113A8341-1 and
113A8341-2, must be done using a
method approved in accordance with
the procedures specified in paragraph (j)
of this AD. We have revised subsequent
paragraph identifiers accordingly. This
difference has been coordinated with
Boeing.

Request for Clarification of Follow-On
Actions

Boeing requested that we reword
paragraph (g) of the NPRM (77 FR
36222, June 18, 2012) to clarify the
follow-on actions required after the
inspections. Boeing stated that the
requirement to continue repetitive
inspections needs to be clarified since it
only pertains if the hinges were found
to be uncracked.

We agree that clarification is needed.
The repetitive inspections are not
required if the modification has been
accomplished with hinges having P/Ns
113A8341-9 and 113A8341-10.
However, the repetitive inspections are
required if hinges having P/N
113A8341-1 and 113A8341-2 are
installed. We have added this

clarification in paragraphs (g)(1) and
(g)(2) of this AD.

Request To Require Modification of
Only Doors Having Cracked Hinges

Southwest Airlines (Southwest)
requested that replacement of the hinges
be required only on the door where
cracks were found, rather than replacing
both doors if cracking is found only on
one door. Southwest stated it wants the
option to not modify a door on which
the hinges are not cracked, even though
there is hinge cracking on the door on
the other side of the airplane. Southwest
added that, for a door that has no
cracked hinges, the repetitive
inspections would remain effective, and
modification would not be required
prior to further flight.

We agree that only doors with cracked
hinges need to be modified, and that the
repetitive inspections specified in the
AD remain in effect for the door that has
not been modified. We have revised
paragraph (g)(2)(i) of this AD to clarify
that modification is only required on
affected doors.

Request for the Option To Remove
Inboard MLG Door in Accordance With
the Configuration Deviation List (CDL)

Southwest requested that we allow
the option of removing the inboard MLG
door from the airplane as specified in
the CDL. Southwest noted that the CDL
allows for continued operation without
the inboard MLG door.

We agree with adding an option to the
AD to remove the affected inboard MLG
door. However, the removal must be
done in accordance with a method
approved by the FAA because
applicable flight effects and restrictions
must be accounted for. In addition, if a
door with new hinge fittings is
reinstalled, the inspection required by
paragraph (h) of this AD must be done.
We have added paragraph (g)(2)(ii) of
this AD accordingly. We have also
added note 1 to paragraph (g)(2)(ii) of
this AD to this AD to refer to the CDL
as guidance.

Supplemental Type Certificate (STC)
Winglet Comment

Aviation Partners Boeing stated that
the installation of winglets per STC
ST00830SE (http://rgl.faa.gov/
Regulatory and Guidance Library/

ESTIMATED COSTS

rgstc.nsf/0/408E012E008616A786
2578880060456C7?OpenDocumenté&
Highlight=st00830se) does not affect the
accomplishment of the manufacturer’s
service instructions.

We have added paragraph (c)(1) to
this AD to state that installation of STC
ST00830SE (http://rgl.faa.gov/
Regulatory and_Guidance_Library/
rgstc.nsf/0/408E012E008616A 78625788
80060456C?OpenDocument&
Highlight=st00830se) does not affect the
ability to accomplish the actions
required by this AD. Therefore, for
airplanes on which STC ST00830SE is
installed, a ““change in product”
alternative method of compliance
(AMOOC) approval request is not
necessary to comply with the
requirements of 14 CFR 39.17. For all
other AMOC requests, the operator must
request approval of an AMOC in
accordance with the procedures
specified in paragraph (j) of this AD.

New Optional Installation Paragraph

We have added new paragraph (h)(1)
to this AD to clarify that installing new
MLG door hinge fittings having P/N
113A8341-9 and 113A8341-10,
terminates the inspection requirements
of this AD for only the door on which
new fittings are installed.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM (77 FR
36222, June 18, 2012) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 36222,
June 18, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 1,175
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per
Action Labor cost Parts cost product Cost on U.S. operators
Inspection .........ccceeeeeenee. 3 work-hours x $85 per hour = $255 per inspec- $0 $255 per inspection $299,625 per inspection

tion cycle.

cycle.

cycle.
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We estimate the following costs to do
any necessary modification that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of airplanes
that might need this modification:

Action

Labor cost

Parts cost Cost per product

Modification ........ccccccecveeiieeeennen.

9 work-hours x $85 per hour = $765

$6,550 | $7,315

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-15-16 The Boeing Company:
Amendment 39-17532; Docket No.
FAA—-2012-0637; Directorate Identifier
2012-NM-006—AD.

(a) Effective Date
This AD is effective September 20, 2013.

(b) Affected ADs

None.
(c) Applicability

(1) This AD applies to The Boeing
Company Model 737-600, —700, —700C,
—800, —900, and —900ER series airplanes,
certificated in any category, as identified in
Boeing Alert Service Bulletin 737-52A1167,
dated December 1, 2011.

(2) Installation of Supplemental Type
Certificate (STC) ST00830SE (http://rgl.faa.

gov/Regulatory_and_Guidance_Library/rgstc.

nsf/0/408E012E008616A7862578880060
456C?OpenDocument&Highlight=st00830se)
does not affect the ability to accomplish the
actions required by this AD. Therefore, for
airplanes on which STC ST00830SE is
installed, a “change in product” alternative
method of compliance (AMOC) approval
request is not necessary to comply with the
requirements of 14 CFR 39.17.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 52, Doors.

(e) Unsafe Condition

This AD was prompted by a report of an
inboard main landing gear (MLG) door
assembly departure due to premature fatigue
cracking in the inboard MLG door hinge

fittings. We are issuing this AD to detect and
correct fatigue cracking in the inboard MLG
door hinge fittings, which could result in loss
of the MLG door assembly from the airplane,
and the MLG door assembly could impact the
flight control surfaces and result in reduced
controllability of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Initial and Repetitive Inspections

Except as provided by paragraph (i) of this
AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-52A1167, dated
December 1, 2011, do either a detailed or
surface high frequency eddy current (HFEC)
inspection for cracking of the left- and right-
side inboard MLG door hinge fittings, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-52A1167, dated December 1, 2011.

(1) If no cracking is found, at the times
specified in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 737-52A1167,
dated December 1, 2011, do the actions
specified in either paragraph (g)(1)(i) or
(g)(1)(ii) of this AD, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1167, dated
December 1, 2011.

(i) Repeat either a detailed or a surface
HFEC inspection for cracking of the left- and
right-side inboard MLG door hinge fittings.

(ii) Modify the hinge fittings on the inboard
MLG doors by installing P/N 113A8341-9
and 113A8341-10, in accordance with Part 3
of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-52A1167,
dated December 1, 2011. Doing the
modification specified in this paragraph
terminates the inspection requirements for
only the door on which new fittings are
installed.

(2) If any cracking is found, before further
flight, do the actions specified in either
paragraph (g)(2)(i) or (g)(2)(ii) of this AD.

(i) Modify the hinge fittings on all affected
inboard MLG doors by installing P/N
113A8341-9 and 113A8341-10, in
accordance with Part 3 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-52A1167, dated
December 1, 2011. Doing the modification
specified in this paragraph terminates the
inspection requirements for only the door on
which new fittings are installed.

(ii) Remove the affected MLG door, using
a method approved in accordance with the
procedures specified in paragraph (j) of this
AD. For airplanes on which this door is
reinstalled, before further flight, accomplish
the actions specified in either paragraph
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(h)(1) or (h)(2) of this AD on the reinstalled
door.

Note 1 to paragraph (g)(2)(ii) of this AD:
Guidance for removing the door can be found
in Section 32—-10 of Appendix CDL,
Configuration Deviation List, Model 737-
100/200/300/400/500/600/700/800/900/900
ER Series, to the Boeing 737-700 Airplane
Flight Manual Document D631A001.

(h) Optional Installation

(1) Installing new MLG door hinge fittings
having P/N 113A8341-9 and 113A8341-10,
terminates the inspection requirements of
this AD for only the doors on which new
fittings are installed.

(2) Installing new MLG door hinge fittings
having P/N 113A8341-1 and 113A8341-2, is
acceptable for compliance with the
modification specified in paragraphs (g)(1)(ii)
and (g)(2)(i) of this AD, provided the
inspections (both the initial and the
repetitive inspections) required by paragraph
(g) of this AD are done within the applicable
times specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-52A1167, dated December 1,
2011. Installation of the MLG door hinge
fittings having P/N 113A8341-1 and
113A8341-2, as applicable, must be done
using a method approved in accordance with
the procedures specified in paragraph (j) of
this AD. Accomplishing the requirements of
this paragraph does not terminate the
inspection requirements of paragraph (g) of
this AD.

(i) Exception to the Service Information

Where Boeing Alert Service Bulletin 737—
52A1167, dated December 1, 2011, specifies
a compliance time “after the original issue
date of this service bulletin,” this AD
requires compliance within the specified
compliance time after the effective date of
this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(k) Related Information

For more information about this AD,
contact Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: 425-917-6440; fax: 425-917-6590;
email: nancy.marsh@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin 737—
52A1167, dated December 1, 2011.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124—2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 21,
2013.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18090 Filed 8-15-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0361; Directorate
Identifier 2013—NM-026-AD; Amendment
39-17527; AD 2013-15-11]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model 727 airplanes.
This AD was prompted by a report of
cracking in the left-side chord of the fin

closure rib on the vertical stabilizer.
This AD requires repetitive inspections
of the left and right side chords of the
fin closure rib for cracking and
corrosion, and related investigative and
corrective actions if necessary. We are
issuing this AD to detect and correct
cracking and corrosion in the left- and
right-side chords of the fin closure rib,
which could lead to widespread
cracking in the chords that might
weaken the fin closure rib structure and
result in loss of airplane control due to
lack of horizontal stabilizer support.
DATES: This AD is effective September
20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 20, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917—-6577; fax: 425-917-6590; email:
berhane.alazar@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM published in the Federal
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Register on May 2, 2013 (78 FR 25662).
The NPRM proposed to require
repetitive inspections of the left- and
right-side chords of the fin closure rib
for cracking and corrosion, and related
investigative and corrective actions if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.
Boeing stated that it supports the NPRM
(78 FR 25662, May 2, 2013).

FedEx Express commented that it has
four airplanes that will be affected by
the NPRM (78 FR 25662, May 2, 2013).
This commenter also noted that the

proposed inspection threshold and
intervals can be accomplished within its
planned scheduled maintenance checks,
that the work-hours and elapsed time to
accomplish the proposed inspections
will not impact the overall span-time of
the planned scheduled maintenance
check, and that the proposed
inspections do not require any special
inspection techniques, training, or
tooling.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD

ESTIMATED COSTS

as proposed—except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
25662, May 2, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 25662,
May 2, 2013).

Costs of Compliance
We estimate that this AD affects 98

airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost

Parts cost Cost per product

Cost on U.S. operators

Inspections

17 work-hours x $85 per hour =
$1,445 per inspection cycle.

$0

$1,445 per inspection cycle

$141,610 per inspection cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-15-11 The Boeing Company:
Amendment 39-17527; Docket No.
FAA-2013-0361; Directorate Identifier
2013-NM-026—-AD.

(a) Effective Date
This AD is effective September 20, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model 727, 727C, 727-100, 727—

100C, 727-200, and 727—-200F series
airplanes, certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 55, Stabilizers.

(e) Unsafe Condition

This AD was prompted by a report of
cracking in the left-side chord of the fin
closure rib on the vertical stabilizer. We are
issuing this AD to detect and correct cracking
and corrosion in the left- and right-side
chords of the fin closure rib, which could
lead to widespread cracking in the chords
that might weaken the fin closure rib
structure, and result in loss of airplane
control due to lack of horizontal stabilizer
support.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Detailed and High Frequency Eddy
Current (HFEC) Inspections

Within 24 months after the effective date
of this AD: Do a detailed inspection for
cracking and corrosion of the left- and right-
side chords of the fin closure rib, and do a
HFEC inspection of the left- and right-side
chords for cracking, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 727-55—
0095, dated September 24, 2012. If any
cracking or corrosion is found, before further
flight, repair or replace the affected right- or
left-side chord using a method approved in
accordance with the procedures specified in
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paragraph (h) of this AD. Repeat the detailed
inspection and HFEC inspection thereafter at
intervals not to exceed 26 months.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(i) Related Information

For more information about this AD,
contact Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6577; fax: 425-917—
6590; email: berhane.alazar@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 727-55-0095, dated September 24,
2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call

202-741-6030, or go to: http://www.archives.

gov/federal-register/cfr/ibr-locations.html.

Issued in Renton, Washington, on July 21,
2013.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18098 Filed 8—-15-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0448; Directorate
Identifier 2013—CE-007-AD; Amendment
39-17542; AD 2013-16-04]

RIN 2120-AA64

Airworthiness Directives; Eclipse
Aerospace, Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Eclipse Aerospace, Inc. Model EA500
airplanes equipped with Avio, Avio
with ETT, or Avio NG 1.0 avionics
suites. This AD was prompted by a
report of potential aircraft hardware
failure in the autopilot control panel
and the center switch panel. This AD
requires either incorporating updates to
the aircraft computer system software or
incorporating a temporary revision to
the aircraft flight manual. We are
issuing this AD to correct the unsafe
condition on these products.

DATES: This AD is effective September
20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of September 20, 2013.

ADDRESSES: For service information
identified in this AD, contact Eclipse
Aerospace, Inc., 26 East Palatine Road,
Wheeling, Illinois 60090; telephone:
(877) 373—-7978; Internet:
www.eclipse.aero. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory

evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Scott Fohrman, Aerospace Engineer,
FAA, Chicago Aircraft Certification
Office, 2300 East Devon Avenue, Room
107, Des Plaines, Illinois 60018; phone:
(847) 294-7136; fax: (847) 294—7834;
email: scott.fohrman@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on May 22, 2013 (78 FR 30243).
The NPRM proposed to require either
incorporating updates to the aircraft
computer system or incorporating a
temporary revision to the aircraft flight
manual.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (78
FR 30243, May 22, 2013) or on the
determination of the cost to the public.
However, we have received a revision to
one of the service bulletins referenced
in the NPRM. The revision does not add
any additional burden to the owners/
operators of the airplanes affected by the
NPRM,; therefore, we are including the
revised service information into this AD
as an additional method of compliance.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
30243, May 22, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 30243,
May 22, 2013).

Differences Between This AD and the
Service Information

Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31—
026, Rev. A, dated November 6, 2012,
and SB 500-31-026, Rev. B, dated
March 27, 2013, which applies only to


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
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airplanes equipped with NG 1.0
avionics suites, requires incorporating a
temporary revision into the airplane
flight manual (AFM) and incorporating
an update to the aircraft computer
system (ACS) hardware with monthly
data uploads to Eclipse Aerospace, Inc.
until the ACS software is updated.
Specifically, the AFM revision requires

an altered engine start and emergency
procedures checklist.

This AD allows doing either the AFM
revision or the ACS software update.

Costs of Compliance

We estimate that this AD affects 81
airplanes of U.S. registry. There are 38
of the affected airplanes equipped with

Avio or Avio ETT avionics suites and 43
of the affected airplanes equipped with
NG 1.0 avionics suites.

We estimate the following costs to
comply with this AD. Airplanes
equipped with NG 1.0 avionics suites
will be allowed do either the AFM
update or the ACS update:

ESTIMATED COSTS FOR AIRPLANES EQUIPPED WITH AVIO OR AVIO ETT AVIONICS SUITES

: Parts Cost per
Action Labor cost cost product Cost on U.S. operators
ACS update for airplanes equipped | .5 work-hour x $85 per hour = $1,950 $1,992.50 $1,992.50 x 38 affected airplanes

with Avioor Avio ETT avionics
suites.

$42.50.

= $75,715.00.

ESTIMATED COSTS FOR AIRPLANES EQUIPPED WITH NG 1.0 AVIONICS SUITES
[Requires either the AFM update OR the ACS update]

: Cost per
Action Labor cost Parts cost product Cost on U.S. operators
AFM update for airplanes equipped | .5 work-hour x $85 per hour = | Not applicable $42.50 $42.50 x 43 affected airplanes =
with NG 1.0 avionics suites. $42.50. $1,827.50.
OR
ACS update for airplanes equipped | .5 work-hour x $85 per hour .......... $37,000 $37,042.50 | $37,042.50 x 43 affected airplanes
with NG 1.0 avionics suites. = 84250 i = $1,592,827.50.

Incorporating the AFM update
represents a terminating action for AD
compliance without imposing any
limitations on aircraft operations. It is
the operator’s choice to incorporate
either the AFM update or the ACS
update.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2013-16-04 Eclipse Aerospace, Inc.:
Amendment 39-17542; Docket No.
FAA—-2013-0448; Directorate Identifier
2013-CE-007-AD.

(a) Effective Date
This AD is effective September 20, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the following Eclipse
Aerospace, Inc. Model EA500 airplanes, all
serial numbers, that are certificated in any
category, and are equipped with:

(1) Avio avionics suites; or

(2) Avio with ETT avionics suites; or

(3) Avio NG 1.0 avionics suites.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code, Code 23: Communications.

(e) Unsafe Condition

This AD was prompted by a report of
potential aircraft hardware failure in the
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autopilot control panel and the center switch
panel. We are issuing this AD to prevent
failure of the hardware/software combination
within the autopilot control panel and/or
center switch panel, which could result in
uncommanded fire suppression system
activation and simultaneous shutdown of
both engines.

(f) Compliance

Unless already done, do the following
actions within the compliance times
specified in paragraph (g) of this AD.

(g) Update Aircraft Computer Software
(ACS)

(1) For airplanes equipped with Avio or
Avio with ETT avionics suites: Within 6
calendar months after September 20, 2013
(the effective date of this AD), update the
ACS following paragraphs 3.A. through 3.C.
of the Accomplishment Instructions in
Eclipse Aerospace, Inc. Mandatory Service
Bulletin Number SB 500-31-014, Rev. A,
dated February 15, 2011.

(2) For airplanes equipped with NG 1.0
avionics suites: Within 6 calendar months
after September 20, 2013 (the effective date
of this AD), do one of the following:

(i) Insert Temporary Revision No. 016, to
EA500 POH and FAA-Approved Airplane
Flight Manual, Firewall Valve, 06-122204—
TRO16, issued November 9, 2012, into the
Limitations section of the airplane flight
manual following paragraph 3.B.(1)(a) of the
Accomplishment Instructions in Eclipse
Aerospace, Inc. Mandatory Service Bulletin
Number SB 500-31-026, Rev. A, dated
December 7, 2012, or Eclipse Aerospace, Inc.
Mandatory Service Bulletin Number SB 500—
31-026, Rev. B, dated March 27, 2013; or

(ii) Update the ACS following paragraphs
3.A. through 3.C. of the Accomplishment
Instructions in Eclipse Aerospace, Inc.
Mandatory Service Bulletin Number SB 500—
31-019, Rev. B, dated March 13, 2013.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Chicago Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

For more information about this AD,
contact Scott Fohrman, Aerospace Engineer,
FAA, Chicago ACO, 2300 East Devon
Avenue, Room 107, Des Plaines, Illinois
60018; phone: (847) 294-7136; fax: (847)
294-7834; email: scott.fohrman@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference

(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31-014,
Rev. A, dated February 15, 2011.

(ii) Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31-019,
Rev. B, dated March 13, 2013.

(iii) Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31-026,
Rev. A, dated December 7, 2012.

(iv) Eclipse Aerospace, Inc. Mandatory
Service Bulletin Number SB 500-31-026,
Rev. B, dated March 27, 2013.

(v) Temporary Revision No. 016, to EA500
POH and FAA-Approved Airplane Flight
Manual, Firewall Valve, 06-122204-TR016,
issued November 9, 2012.

(3) For Eclipse Aerospace, Inc. service
information identified in this AD, contact
Eclipse Aerospace, Inc. 26 East Palatine
Road, Wheeling, Illinois 60090; telephone:
(877) 373-7978; Internet: www.eclipse.aero.

(4) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on July 31,
2013.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-18912 Filed 8-15-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0207; Directorate
Identifier 2011-NM-071-AD; Amendment
39-17530; AD 2013—-15-14]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2008—06—
29, which applied to all The Boeing
Company Model 737-300, —400, and
—500 series airplanes. AD 2008-06—29

required repetitive inspections of the
downstop assemblies on the main tracks
of the No. 2, 3, 4, and No. 5 slats and
the inboard track of the No. 1 and 6 slats
to verify if any parts are missing,
damaged, or in the wrong order; other
specified actions; and related
investigative and corrective actions if
necessary. This new AD retains these
requirements and adds an inspection of
the slat can interior for foreign object
debris (FOD), and removal of any FOD
found; modification of the slat track
hardware; an inspection for FOD and for
damage to the interior surface of the slat
cans; and related investigative and
corrective actions, if necessary. This AD
was prompted by development of a
modification by the manufacturer,
which, when installed, would terminate
the repetitive inspections. We are
issuing this AD to prevent loose or
missing parts in the main slat track
downstop assemblies, which could
puncture the slat track housing and
result in a fuel leak and consequent fire.
DATES: This AD is effective September
20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of September 20, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766-5680; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
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Seattle Aircraft Certification Office
(ACQ), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: (425)
917-6440; fax: (425) 917-6590; email:
nancy.marsh@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2008-06—29,
Amendment 39-15441 (73 FR 15397,
March 24, 2008) (“AD 2008-06—29").
AD 2008-06-29 applied to the specified
products. The NPRM published in the
Federal Register on March 11, 2013 (78
FR 15332). The NPRM proposed to
continue to require repetitive
inspections of the downstop assemblies
on the main tracks of the No. 2, 3, 4, and
No. 5 slats and the inboard track of the
No. 1 and 6 slats to verify if any parts
are missing, damaged, or in the wrong
order; other specified actions; and
related investigative and corrective
actions if necessary. The NPRM also
proposed to add an inspection of the
slat can interior for foreign object debris
(FOD), and removal of any FOD found;
modification of the slat track hardware;
an inspection for FOD and for damage
to the interior surface of the slat cans;
and related investigative and corrective
actions, if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (78 FR 15332,
March 11, 2013) and the FAA’s response
to each comment.

Concurrence With NPRM (78 FR 15332,
March 11, 2013)

Boeing stated that it concurs with the
content of the proposed rule (78 FR
15332, March 11, 2013).

Statement Regarding Installation of
Winglets

Aviation Partners Boeing (APB) stated
that the installation of winglets per STC
ST01219SE (http://rgl.faa.gov/
Regulatory and Guidance_Library/
rgstc.nsf/0/2C6E3DBDDD36F91C8
62576A4005D64E27?0OpenDocument&
Highlight=st01219se) does not affect the
actions specified in the NPRM (78 FR
15332, March 11, 2013).

We concur. We have added new
paragraph (c)(2) to this AD, which states
that STC ST01219SE (http://rgl.faa.gov/
Regulatory and_Guidance_Library/
rgstc.nsf/0/2C6E3DBDDD36F91C8625
76A4005D64E27OpenDocument&
Highlight=st01219se) does not affect the
ability to accomplish the actions
required by this AD. Therefore, for
airplanes on which STC ST01219SE is
installed, a “change in product”
alternative method of compliance

ESTIMATED COSTS

(AMOC) approval request is not
necessary to comply with the
requirements of Section 39.17 of the
Federal Aviation Regulations (14 CFR
39.17). For all other AMOC requests, the
operator must request approval of an
AMOC in accordance with the
procedures specified in paragraph (k) of
this AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the change described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
15332, March 11, 2013) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 15332,
March 11, 2013).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Costs of Compliance

We estimate that this AD affects 568
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection of slat track housing [retained ac- | 4 work-hours x $85 per hour = $340 per in- $0 $340 $193,120
tions from AD 2008-06-29 (73 FR 15397, spection cycle.
March 24, 2008)].
One-time detailed inspection of slat can [new | 5 work-hours x $85 per hour = $85 ............... 0 425 241,400
action].
Installation of modification [new action] .......... 12 work-hours x $85 per hour = $1,020 ........ 3,124 4,144 2,353,792

We have received no definitive data
that would enable us to provide a cost
estimate for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2008—-06-29, Amendment 39-15441 (73
FR 15397, March 24, 2008), and adding
the following new AD:

2013-15-14 The Boeing Company:
Amendment 39-17530; Docket No.
FAA-2013-0207; Directorate Identifier
2011-NM-071-AD.

(a) Effective Date
This AD is effective September 20, 2013.

(b) Affected ADs

This AD supersedes AD 2008-06-29,
Amendment 39-15441 (73 FR 15397, March
24, 2008).

(c) Applicability

(1) This AD applies to all The Boeing
Company Model 737-300, —400, and —500
series airplanes, certificated in any category.

(2) Installation of Supplemental Type
Certificate (STC) ST01219SE (http://rgl.
faa.gov/Regulatory and_Guidance_Library/
rgstc.nsf/0/2C6E3DBDDD36F91C862576A40
05D64E27?OpenDocument&Highlight=
st01219se) does not affect the ability to
accomplish the actions required by this AD.
Therefore, for airplanes on which STC
ST01219SE is installed, a “‘change in
product” alternative method of compliance
(AMOC) approval request is not necessary to
comply with the requirements of 14 CFR
39.17.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 57: Wings.

(e) Unsafe Condition

This AD was prompted by reports of fuel
leaking from a puncture in the slat track
housing (referred to as ““slat can”). We are
issuing this AD to prevent loose or missing
parts in the main slat track downstop
assemblies, which could puncture the slat
track housing and result in a fuel leak and
consequent fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Inspection of Downstop
Assemblies and Corrective Action

This paragraph restates the requirements of
paragraph (f) of AD 2008-06—29, Amendment
39-15441 (73 FR 15397, March 24, 2008),
with revised service information. At the
applicable times specified in Table 1 of
paragraph 1.E. of Boeing Alert Service
Bulletin 737-57A1301, dated February 5,
2008; or Boeing Service Bulletin 737—
57A1301, Revision 3, dated August 11, 2011;
except as provided by paragraph (g)(1) of this
AD: Do a detailed inspection or borescope
inspection of the downstop assemblies on the
main tracks of the No. 2, 3, 4, and 5 slats and
the inboard track of the No. 1 and 6 slats to
verify if any parts are missing, damaged, or
installed in the wrong order; and do all the
other specified, related investigative, and
corrective actions as applicable; by
accomplishing all of the applicable actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-57A1301, dated February 5, 2008; or
Boeing Service Bulletin 737-57A1301,
Revision 3, dated August 11, 2011; except as
provided by paragraphs (g)(2) and (g)(3) of
this AD. Repeat the inspection thereafter at
the applicable times specified in Table 1 of
paragraph 1.E. of Boeing Alert Service
Bulletin 737-57A1301, dated February 5,
2008; or Boeing Service Bulletin 737—
57A1301, Revision 3, dated August 11, 2011.
Do all applicable related investigative and
corrective actions before further flight. As of
the effective date of this AD, only Boeing
Service Bulletin 737-57A1301, Revision 3,
dated August 11, 2011, may be used to
accomplish the actions required by this
paragraph.

(1) Where Boeing Alert Service Bulletin
737-57A1301, dated February 5, 2008, or
Boeing Service Bulletin 737-57A1301,
Revision 3, dated August 11, 2011, specifies
counting the compliance time from “the date
on the service bulletin,” this AD requires
counting the compliance time from April 8,
2008 (the effective date of AD 2008—06—29,
Amendment 39-15441 (73 FR 15397, March
24, 2008)).

(2) For airplanes on which any downstop
assembly part is missing or damaged, a
borescope inspection of the inside of the slat
track housing for loose parts and damage to
the wall of the slat track housing may be
accomplished in lieu of the detailed
inspection of the inside of the slat track
housing that is specified in Boeing Alert
Service Bulletin 737-57A1301, dated
February 5, 2008; or Boeing Service Bulletin
737-57A1301, Revision 3, dated August 11,
2011. As of the effective date of this AD, only
Boeing Service Bulletin 737-57A1301,
Revision 3, dated August 11, 2011, may be
used to do the actions specified in this
paragraph.

(3) If any damaged slat track housing is
found during any inspection required by
paragraph (g) of this AD: Before further flight,
repair in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-57A1301, Revision 3,
dated August 11, 2011; replace the slat can
with a new slat can having the same part
number, in accordance with the
Accomplishment Instructions of Boeing

Service Bulletin 737-57A1301, Revision 3,
dated August 11, 2011; or repair the slat can
using a method approved in accordance with
the procedures specified in paragraph (k) of
this AD.

(h) New Detailed Inspection for Foreign
Object Debris (FOD)

Within 24 months after the effective date
of this AD, do a one-time detailed inspection
of the slat can interior to detect FOD, in
accordance with Part III of the
Accomplishment Instructions of Boeing
Service Bulletin 737-57A1301, Revision 3,
dated August 11, 2011. If any FOD is found,
before further flight, remove it, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 737-57A1301,
Revision 3, dated August 11, 2011.

(i) New Modification and Inspection

Within 72 months or 15,000 flight cycles,
whichever occurs first, after the effective date
of this AD: Modify the slat track hardware by
installing new downstop assembly hardware,
and do a detailed inspection for FOD and a
one-time inspection for damage to the
interior surface of the slat can for the inboard
and outboard tracks of slats 2 through 5, and
the inboard slats of tracks 1 and 6; and do
all applicable related investigative and
corrective actions; in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-57A1301, Revision 3,
dated August 11, 2011. Do all applicable
related investigative and corrective actions
before further flight. Accomplishment of the
actions required by this paragraph terminates
the inspections required by paragraphs (g)
and (h) of this AD.

(j) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g), (h), and
(i) of this AD, if those actions were performed
before the effective date of this AD using
Boeing Alert Service Bulletin 737-57A1301,
Revision 1, dated September 24, 2009; or
Boeing Alert Service Bulletin 737-57A1301,
Revision 2, dated January 17, 2011; which are
not incorporated by reference in this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
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been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.
(4) AMOCs approved previously in
accordance with AD 2008—-06-29,
Amendment 39-15441 (73 FR 15397, March
24, 2008), are approved as AMOCs for the
corresponding provisions of this AD.

(1) Related Information

For more information about this AD,
contact Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue SW., Renton, WA 98057-3356;
phone: (425) 917-6440; fax: (425) 917-6590;
email: nancy.marsh@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Boeing Service Bulletin 737-57A1301,
Revision 3, dated August 11, 2011.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal-register/cfr/ibr-locations.html.

Issued in Renton, Washington, on July 21,
2013.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-19811 Filed 8-15—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0362; Directorate
Identifier 2013—NM-030-AD; Amendment
39-17531; AD 2013-15-15]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 727
airplanes. This AD was prompted by an
evaluation by the design approval
holder indicating that the frame-to-floor
beam attachment is subject to
widespread fatigue damage. This AD
requires repetitive high frequency eddy
current inspections for any crack of the
frames at body station (STA) 188
through STA 344, and repair if
necessary. We are issuing this AD to
detect and correct fatigue cracking at the
frame-to-floor beam attachment, on both
the left- and right-sides, which could
result in reduced structural integrity of
the airplane, and decompression of the
cabin.

DATES: This AD is effective September
20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of September 20, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206—544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98057-3356.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the

Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: 425—
917-6577; fax: 425-917-6590; email:
berhane.alazar@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM published in the Federal
Register on May 3, 2013 (78 FR 25905).
The NPRM proposed to require
repetitive high frequency eddy current
inspections for any crack of the frames
at body STA 188 through STA 344, and
repair if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.

Boeing stated that it supports the
NPRM (78 FR 25905, May 3, 2013).

Fedex stated that the NPRM (78 FR
25905, May 3, 2013) will be effective for
twenty of its Model 727-200 airplanes,
the inspection threshold and intervals
will fit within its planned scheduled
maintenance checks and therefore will
be no impact to available lift, the
number of man-hours and elapsed time
to accomplish the inspections will not
impact the overall span-time of its
planned scheduled maintenance check,
and the inspections do not require any
special inspection techniques, training,
or tooling.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting thisAD
as proposed—except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR
25905, May 3, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 25905,
May 3, 2013).
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Costs of Compliance

We estimate that this AD affects 106
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection

118 work-hours x $85 per hour = $0
$10,030 per inspection cycle.

$10,030 per inspection cycle

$1,063,180 per inspection cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-15-15 The Boeing Company:
Amendment 39-17531; Docket No.
FAA-2013-0362; Directorate Identifier
2013-NM-030-AD.

(a) Effective Date
This AD is effective September 20, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 727, 727C, 727-100, 727-100C, 727—
200, and 727-200F series airplanes,
certificated in any category, as identified in

Boeing Special Attention Service Bulletin
727-53—-0234, dated January 17, 2013.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by an evaluation by
the design approval holder indicating that
the frame-to-floor beam attachment is subject
to widespread fatigue damage. We are issuing
this AD to detect and correct fatigue cracking
at the frame-to-floor beam attachment, on
both the left- and right-sides, which could
result in reduced structural integrity of the
airplane, and decompression of the cabin.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Repair

Before the accumulation of 61,000 total
flight cycles, or within 24 months after the
effective date of this AD, whichever occurs
later, do a high frequency eddy current
inspection for cracking of the frames (for

certain stations), in the area of the floor beam
attachments on both the left- and right-sides
of the airplane, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 727-53—
0234, dated January 17, 2013. Repeat this
inspection thereafter at intervals not to
exceed 20,000 flight cycles. If any crack is
found during any inspection required by this
AD, before further flight, repair the crack
using a method approved in accordance with
the procedures specified in paragraph (h) of
this AD.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(i) Related Information

For more information about this AD,
contact Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
ACO, 1601 Lind Avenue SW., Renton,
Washington 98057—3356; phone: 425-917—
6577; fax: 425-917-6590; email:
berhane.alazar@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 727-53-0234, dated January 17,
2013.
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(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, P.O. Box 3707, MC
2H-65, Seattle, WA 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98057-3356. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://www.archives.
gov/federal-register/cfr/ibr-locations.html.

Issued in Renton, Washington, on July 21,
2013.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-18122 Filed 8-15—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1321; Directorate
Identifier 2011-NM-147-AD; Amendment
39-17528; AD 2013-15-12]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
airworthiness directive (AD) 2004—15—
07, for certain Airbus Model A310 series
airplanes. AD 2004-15-07 required
repetitive inspections for fatigue
cracking of the area around the fasteners
of the landing plate of the aileron access
doors of the bottom skin panel of the
wings, and related corrective action. AD
2004-15-07 also provided for an
optional terminating action to end the
repetitive inspections. This new AD
reduces the initial inspection
compliance time and intervals, and
provides additional terminating action
options. This AD was prompted by a
reassessment of a previous fatigue
threshold and inspection interval,
which resulted in a determination that
reduced inspection thresholds and
intervals for accomplishment of the

tasks are necessary. We are issuing this
AD to detect and correct fatigue
cracking of the area around the fasteners
of the landing plate of the aileron access
doors and the bottom skin panel of the
wings, which could result in reduced
structural integrity of the wings.

DATES: This AD becomes effective
September 20, 2013.

The Director of the Federal Registe
approved the incorporation by reference
of certain publications listed in this AD
as of September 20, 2013.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of August 31, 2004 (69 FR
44592, July 27, 2004).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. The
NPRM was published in the Federal
Register on February 5, 2013 (78 FR
8054), and proposed to supersede AD
2004-15-07, Amendment 39-13741 (69
FR 44592, July 27, 2004). The NPRM
proposed to correct an unsafe condition
for the specified products. The
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0125,
dated June 30, 2011 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

DGAC [Direction Générale de I’Aviation
Civile] France issued AD 2003—242(B) [which
corresponds to FAA AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004)] to require an inspection programme
for aeroplanes with pre- and post-Airbus
modification 05106 configurations (Airbus
SB A310-57-2004) in order to detect any
crack located on the trailing edge of the wing
bottom skin No. 2 panel of the all-speed-
aileron servo control bay. A crack at this
location, if not detected and corrected, would
propagate towards the wing rear spar and

ultimately into the wing fuel tank area.
Undetected cracks would affect the structural
integrity of the [left hand] LH and/or [right
hand] RH wing.

Since issuance of DGAC France AD 2003—
242(B) [which corresponds to FAA AD 2004—
15-07, Amendment 39-13741 (69 FR 44592,
July 27, 2004)], a reassessment of the
previous fatigue threshold and inspection
interval has been completed. As a result of
the reassessment, the inspection thresholds
and intervals for accomplishment of the tasks
as defined in Airbus SB A310-57-2082 have
been adjusted and reduced. Airbus SB A310-
57-2082 Revision 03 has been published, in
which the compliance time periods for these
inspection thresholds and intervals have
been amended.

For the reasons stated above, this [EASA]
AD retains the requirements of the DGAC
France AD 2003-242(B) [which corresponds
to FAA AD 2004-15—-07, Amendment 39—
13741 (69 FR 44592, July 27, 2004)], which
is superseded, and requires implementation
of the amended inspection programme.

Corrective action includes doing a
permanent repair (installing a repair
plate and new landing plates), a
temporary repair (crack-stop drilling
and application of a protective coating)
followed by repetitive inspections until
a permanent repair is done, and a repair
approved by the FAA or EASA (or its
delegated agent). This AD also adds
optional permanent repairs.

The initial inspection compliance
times are dependent on the
configuration (modification status,
repair status, and crack length), and
type of use (short range, long range, and
normal). For airplanes without
temporary repairs, the initial inspection
compliance time ranges between 2,000
total flight cycles or 10,200 total flight
hours, whichever occurs first; and
12,000 total flight cycles or 24,000 total
flight hours, whichever occurs first. If
the total flight cycles or total flight
hours compliance time has been
exceeded, the initial inspection
compliance time (grace period) ranges
between 200 flight cycles or 1,000 flight
hours, to within 1,000 flight cycles or
2,800 flight hours, whichever occurs
first.

For airplanes with temporary repairs,
the initial inspection compliance time is
dependent on crack length and ranges
between 7 flight cycles or 35 flight
hours, whichever occurs first, since the
repair; to within 100 flight cycles or 200
flight hours, whichever occurs first,
since the repair.

For airplanes with a temporary repair,
the compliance time for completing the
permanent repair ranges between 35
flight cycles or 175 flight hours,
whichever occurs first, after completing
the temporary repair; to within 500
flight cycles or 1,000 flight hours,
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whichever occurs first, after completing
the temporary repair.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request To Change Service Information
Reference

FedEx stated that paragraph (n)(1)(iii)
in the NPRM (78 FR 8054, February 5,
2013) should refer to Airbus Mandatory
Service Bulletin A310-57—2082,
Revision 02, dated October 17, 2008,
instead of Airbus Service Bulletin
A310-57-2082, dated June 11, 2002.
FedEx noted that paragraph (n)(1)(i) also
refers to Airbus Service Bulletin A310—
57-2082, dated June 11, 2002.

We agree to change the reference, and
have changed paragraph (n)(1)(iii) in
this AD accordingly.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these changes:

e Are consistent with the intent that
was proposed in the NPRM (78 FR 8054,
February 5, 2013) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (78 FR 8054,
February 5, 2013).

Costs of Compliance

We estimate that this AD will affect
about 58 products of U.S. registry.

The actions that were required by AD
2004-15-07, Amendment 39-13741 (69
FR 44592, July 27, 2004), and are
retained in this AD take about 2 work-
hours per product, at an average labor
rate of $85 per work hour. Based on
these figures, the estimated cost of the
currently required actions is $170 per
product.

We estimate that it will take about 4
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $85 per work-
hour. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $19,720, or $340 per
product.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD. We have no way
of determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2004—-15-07, Amendment 39-13741 (69
FR 44592, July 27, 2004), and adding the
following new AD:

2013-15-12 Airbus: Amendment 39-17528.
Docket No. FAA-2012-1321; Directorate
Identifier 2011-NM-147-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective September 20, 2013.

(b) Affected ADs

This AD supersedes AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004).

(c) Applicability

This AD applies to Airbus Model A310—
203, 204, —221, —222, —304, —322, —324, and
—325 airplanes, certificated in any category,
all serial numbers; except for airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD.

(1) Airplanes that have been modified in
service according to Airbus Service Bulletin
A310-57-2081 or during production by
Airbus modification 12525.

(2) Airplanes that have been repaired
according to Airbus Repair Inspection R573—
49243 or R573-49237.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by a reassessment
of the previous fatigue threshold and
inspection interval specified in AD 2004-15-
07, Amendment 39-13741 (69 FR 44592, July
27, 2004), which resulted in a determination
that reduced inspection thresholds and
intervals for accomplishment of the tasks are
necessary. We are issuing this AD to detect
and correct fatigue cracking of the area
around the fasteners of the landing plate of
the aileron access doors and the bottom skin
panel of the wings, which could result in
reduced structural integrity of the wings.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
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compliance times specified, unless the
actions have already been done.

(g) Retained Repetitive Inspections for
Airplanes Without Airbus Modification 5106

This paragraph restates the requirements of
paragraph (a) of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004). For airplanes on which Airbus
Modification 5106 (Airbus Service Bulletin
A310-57-2004, Revision 2, dated March 5,
1990, which is not incorporated by reference
in this AD) has not been done as of August
31, 2004 (the effective date of AD 2004—15—
07): Within 2,000 flight cycles after August
31, 2004 (the effective date of AD 2004—15—
07), or within 3,000 flight cycles after the last
inspection done per paragraph (k) of AD 98—
26—-01, Amendment 39-10942 (63 FR 69179,
December 16, 1998), whichever is first; do a
high frequency eddy current (HFEC)
inspection for cracking of the area around the
fasteners of the landing plate of the wing
bottom skin panel No. 2 of the left and right
wings. Do the inspection per the
Accomplishment Instructions of Airbus
Service Bulletin A310-57-2082, dated June
11, 2002. If no cracking is found, repeat the
inspection thereafter at intervals not to
exceed 1,900 flight cycles, until
accomplishment of the terminating action
specified in paragraph (j) of this AD.
Accomplishment of the inspection required
by paragraph (k) of this AD terminates the
requirements of paragraph (g) of this AD.

(h) Retained Repetitive Inspection for
Airplanes With Airbus Modification 5106

This paragraph restates the requirements of
paragraph (b) of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004). For airplanes on which Airbus
Modification 5106 has been done as of
August 31, 2004 (the effective date of AD
2004-15-07): Do the HFEC inspection
required by paragraph (g) of this AD at the
applicable time specified in paragraph (h)(1),
(h)(2), (h)(3), or (h)(4) of this AD. If no
cracking is found, repeat the inspection
thereafter at intervals not to exceed 1,900
flight cycles, until accomplishment of the
terminating action specified in paragraph (j)
of this AD. Accomplishment of the
inspection required by paragraph (k) of this
AD terminates the requirements of paragraph
(h) of this AD.

(1) For airplanes that have accumulated
fewer than 17,000 total flight cycles since the
date of issuance of the original Airworthiness
Certificate or the date of issuance of the
original Export Certificate of Airworthiness,
whichever is first, as of August 31, 2004 (the
effective date of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004)): Inspect prior to the accumulation of
18,000 total flight cycles.

(2) For airplanes that have accumulated
17,000 or more total flight cycles, but fewer
than 19,001 total flight cycles since the date
of issuance of the original Airworthiness
Certificate or the date of issuance of the
original Export Certificate of Airworthiness,
whichever is first, as of August 31, 2004 (the
effective date of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004)): Inspect within 2,000 flight cycles

after August 31, 2004 (the effective date of
AD 2004-15-07).

(3) For airplanes that have accumulated
19,001 or more total flight cycles, but fewer
than 21,001 total flight cycles since the date
of issuance of the original Airworthiness
Certificate or the date of issuance of the
original Export Certificate of Airworthiness,
whichever is first, as of August 31, 2004 (the
effective date of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004)): Inspect with 1,200 flight cycles after
August 31, 2004 (the effective date of AD
2004-15-07).

(4) For airplanes that have accumulated
21,001 or more total flight cycles since the
date of issuance of the original Airworthiness
Certificate or the date of issuance of the
original Export Certificate of Airworthiness,
whichever is first, as of August 31, 2004 (the
effective date of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004)): Inspect within 500 flight cycles after
August 31, 2004 (the effective date of AD
2004-15-07).

(i) Retained Corrective Action

This paragraph restates the requirements of
paragraph (c) of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004). If any cracking is found during any
inspection required by paragraph (g) or (h) of
this AD: Before further flight, do the actions
required by either paragraph (i)(1) or (i)(2) of
this AD.

(1) Do a permanent repair of the area by
doing the applicable corrective actions per
the Accomplishment Instructions of Airbus
Service Bulletin A310-57-2082, dated June
11, 2002. Accomplishment of the permanent
repair terminates the repetitive inspections
required by this AD for the repaired area
only.

(2) Do the terminating action specified in
paragraph (j) of this AD.

(j) Retained Optional Terminating Action,
With New Service Information and New
Options

This paragraph restates the optional
terminating action information specified in
paragraph (d) of AD 2004-15-07,
Amendment 39-13741 (69 FR 44592, July 27,
2004), with new service information and new
options. Modification of the landing plate of
the aileron access doors of the wing bottom
skin panel No. 2 of the left and right wings
by doing all the actions, in accordance with
the Accomplishment Instructions of Airbus
Service Bulletin A310-57-2081, dated June
11, 2002; or Airbus Service Bulletin A310-
57-2081, Revision 03, dated October 13,
2010; or by doing the repair in accordance
with Airbus Repair Instruction R573-49243,
Revision C, dated July 16, 2003; or Airbus
Repair Instruction R573-49237, Revision D,
dated July 16, 2003; which terminates the
requirements of this AD. Where Airbus
Service Bulletin A310-57-2081, dated June
11, 2002; and Airbus Service Bulletin A310-
57—2081, Revision 03, dated October 13,
2010; specify contacting the manufacturer for
disposition of certain repair conditions that
might be associated with the modification
procedure, this AD requires that the repair be
done in accordance with a method approved

by either the Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA; the Direction Générale de 1’Aviation
Civile (DGAC) (or its delegated agent); or the
European Aviation Safety Agency (EASA) (or
its delegated agent).

(k) New Inspections, Related Investigative
Actions, and Corrective Actions

Except as specified in paragraph (m)(1) of
this AD, at the applicable time specified in
Paragraph 1.E., “Compliance,” of Airbus
Mandatory Service Bulletin A310-57-2082,
Revision 03, dated November 15, 2010: Do an
HFEC inspection to detect cracking of the
area around the fasteners of the landing plate
of the wing bottom skin panel No. 2 of the
left and right wings; and do all applicable
corrective actions; in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A310-57-2082,
Revision 03, dated November 15, 2010,
except as required by paragraph (m)(2) of this
AD. Do all applicable corrective actions
before further flight. Repeat the inspection of
the area around the fasteners of the landing
plate of the wing bottom skin panel number
2 of the left and right wings thereafter at the
applicable intervals, including the
compliance times for post temporary repair
inspections, specified in Paragraph 1.E.,
“Compliance,” of Airbus Mandatory Service
Bulletin A310-57-2082, Revision 03, dated
November 15, 2010, except as specified in
paragraph (m)(3) of this AD. The temporary
repair of cracks, as identified in Airbus
Mandatory Service Bulletin A310-57-2082,
Revision 03, dated November 15, 2010, does
not constitute terminating action for the
repetitive inspections required by this AD.
Accomplishment of the inspection required
by this paragraph terminates the
requirements of paragraphs (g) and (h) of this
AD. Doing the modification specified in
paragraph (j) of this AD terminates the
repetitive inspections required by this
paragraph.

(1) New Permanent Repair

For airplanes on which the temporary
repair as specified in Airbus Mandatory
Service Bulletin A310-57-2082 has been
done: Within the applicable time specified in
Paragraph 1.E., “Compliance,” of Airbus
Mandatory Service Bulletin A310-57-2082,
Revision 03, dated November 15, 2010, do
the permanent repair, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A310-57-2082,
Revision 03, dated November 15, 2010,
except as provided by paragraph (m)(2) of
this AD.

(m) New Exceptions to Service Information

(1) Where Paragraph 1.E., “Compliance,” of
Airbus Mandatory Service Bulletin A310-57—
2082, Revision 03, dated November 15, 2010,
specifies a compliance time “from receipt of
this service bulletin,” this AD requires
compliance within the specified compliance
time after the effective date of this AD.

(2) Where Airbus Mandatory Service
Bulletin A310-57—-2082, Revision 03, dated
November 15, 2010, specifies to contact
Airbus for repair: Before further flight, repair
the crack using a method approved by either
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the Manager, International Branch, ANM-
116; or EASA (or its delegated agent).

(3) Where Paragraph 1.E., “Compliance,” of
Airbus Mandatory Service Bulletin A310-57—
2082, Revision 03, dated November 15, 2010,
specifies to contact Airbus for inspection
intervals, this AD requires using an
inspection interval approved by either the
Manager, International Branch, ANM-116; or
EASA (or its delegated agent).

(n) Credit for Previous Actions

(1) This paragraph provides credit for the
actions required by paragraphs (k) and (1) of
this AD, if those actions were performed
before the effective date of this AD using the
service information specified in paragraph
(n)(1)(i), m)(1)(ii), or (m)(1)(iii) of this AD.

(i) Airbus Service Bulletin A310-57—-2082,
dated June 11, 2002.

(ii) Airbus Service Bulletin A310-57-2082,
Revision 01, dated August 22, 2003, which is
not incorporated by reference in this AD.

(iii) Airbus Mandatory Service Bulletin
A310-57-2082, Revision 02, dated October
17, 2008, which is not incorporated by
reference in this AD.

(2) This paragraph provides credit for the
modification of the landing plate of the
aileron access doors of the wing bottom skin
panel No. 2 of the left and right wings
required by paragraph (j) of this AD, if those
actions were performed before the effective
date of this AD using the service information
specified in paragraph (n)(2)(i) or (n)(2)(ii) of
this AD (which is not incorporated by
reference in this AD), except where this
service information specifies contacting the
manufacturer for disposition of certain repair
conditions that might be associated with the
modification procedure, this AD requires that
the repair be done in accordance with a
method approved by either the Manager,
International Branch, ANM-116; or the
EASA (or its delegated agent).

(i) Airbus Service Bulletin A310-57-2081,
Revision 01, dated February 26, 2003, which
is not incorporated by reference in this AD.

(ii) Airbus Service Bulletin A310-57-2081,
Revision 02, dated October 18, 2007, which
is not incorporated by reference in this AD.

(o) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA 1601 Lind Avenue
SW., Renton, WA 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding

district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Previously Approved AMOCS: AMOCs
approved previously in accordance with AD
2004—15—07, Amendment 39-13741 (69 FR
44592, July 27, 2004), are approved as
AMOCG:s for the corresponding provisions of
this AD.

(p) Related Information

(1) Refer to MCAI EASA Airworthiness
Directive 2011-0125, dated June 30, 2011, for
related information.

(2) Service information identified in this
AD that is not incorporated by reference may
be obtained at the address specified in
paragraphs (q)(5) and (q)(6) of this AD.

(q) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on September 20, 2013.

(i) Airbus Mandatory Service Bulletin
A310-57-2082, Revision 03, dated November
15, 2010.

(ii) Airbus Repair Instruction R573-49237,
Revision D, dated July 16, 2003.

(iii) Airbus Repair Instruction R573-49243,
Revision C, dated July 16, 2003.

(iv) Airbus Service Bulletin A310-57—
2081, Revision 03, dated October 13, 2010.

(4) The following service information was
approved for IBR on August 31, 2004 (69 FR
44592, ]uly 27,2004).

(i) Airbus Service Bulletin A310-57—-2081,
dated June 11, 2002.

(ii) Airbus Service Bulletin A310-57-2082,
dated June 11, 2002.

(5) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(6) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
WA. For information on the availability of
this material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on July 22,
2013.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-19862 Filed 8-15—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2013-0291]
RIN 1625-AA09

Drawbridge Operation Regulation;
Taunton River, Fall River and
Somerset, MA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has changed
the drawbridge operation regulations
that govern the operation of the
Veterans Memorial Bridge across the
Taunton River, mile 2.1, between Fall
River and Somerset, Massachusetts. The
bridge owner, Massachusetts
Department of Transportation,
submitted a request to reduce the hours
the bridge is crewed based upon
infrequent requests to open the draw. It
is expected that this change to the
regulations will provide relief to the
bridge owner from crewing the bridge
while continuing to meet the reasonable
needs of navigation.

DATES: This rule is effective September
16, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0291. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type in the docket
number in the “Search.” Box and click
“SEARCH.” Click Open Docket Folder
on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. John W. McDonald, Project
Officer, First Coast Guard District Bridge
Branch, 617-223-8364,
john.w.mcdonald@uscg.mil. If you have
questions on viewing the docket, call
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Barbara Hairston, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

A. Regulatory History and Information

On May 24, 2013, we published a
notice of proposed rulemaking (NPRM)
entitled, “Drawbridge Operation
Regulation: Taunton River, Fall River
and Somerset, MA” in the Federal
Register (78 FR 31457). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

B. Basis and Purpose

The Veterans Memorial Bridge at mile
2.1, across the Taunton River between
Somerset and Fall River, Massachusetts,
has a vertical clearance of 60 feet at
mean high water and 66 feet at mean
low water. The horizontal clearance is
200 feet between the bridge protective
fenders. The drawbridge operation
regulations are listed at 33 CFR 117.5.

The waterway users are
predominantly seasonal recreational
vessels.

The Veterans Memorial Bridge is a
double leaf bascule highway bridge
opened to traffic in 2011, at mile 2.1,
upstream from the existing Brightman
Street Route 6 highway bridge at mile
1.8, across the Taunton River.

The owner of the bridge,
Massachusetts Department of
Transportation, submitted a request to
the Coast Guard to change the
drawbridge operating regulations that
presently require the draw to be crewed
twenty four hours a day and open on
signal at all times.

Under this final rule the draw will
open on signal between 7 a.m. and 3
p.m., and from 3 p.m. through 7 a.m. the
draw would open on signal after at least
a two hour advance notice is given by
calling the number posted at the bridge.
As explained in the NPRM, this
decision was based on the few requests
to open the bridge the past two years
and the high vertical clearance.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard received no
comments in response to the notice of
proposed rulemaking. As a result, no
changes have been made to this final
rule.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes or executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This conclusion is based on the
fact that this bridge will still open for all
vessel traffic at all times provided the
advance notice is given 3 p.m. to 7 a.m.
by calling the number posted at the
bridge.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received no comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels needing to transit through the
bridge.

This action will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: The bridge will
continue to open on signal from 7 a.m.
to 3 p.m. and from 3 p.m. to 7 a.m. after
a two hour advance notice is given.
Additionally, the bridge has a vertical
clearance of 60 feet at mean high water
and 66 feet at mean low water which
allows many vessels to pass through the
bridge without a need for an opening.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule, if the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the ““FOR FURTHER
INFORMATION CONTACT” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.
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10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerns Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodjies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule simply
promulgates the operating regulations or

procedures for drawbridges. This rule is
categorically excluded, under figure 2—
1, paragraph (32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2.In §117.619, add paragraph (f) to
read as follows:

§117.619 Taunton River.
* * * * *

(f) The draw of the Veterans Memorial
Bridge, mile 2.1, across the Taunton
River between Fall River and Somerset,
shall operate as follows:

(1) From 7 a.m. through 3 p.m. the
draw shall open on signal.

(2) From 3 p.m. through 7 a.m. the
draw shall open on signal provided a
two hour advance notice is given by
calling the number posted at the bridge.

Dated: July 29, 2013.
D.B. Abel,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2013-19980 Filed 8-15-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2013-0684]
Drawbridge Operation Regulation;

Elizabeth River, Eastern Branch,
Norfolk, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the draw of the
Norfolk Southern #5 Railroad Bridge,
across the Elizabeth River Eastern
Branch, mile 1.1, at Norfolk, VA. This

deviation is necessary to facilitate
replacing the broken tread plates and
shimming the remaining tread plates to
the proper elevation on the Norfolk
Southern #5 Railroad drawbridge. There
are a total of 10 tread plates that need

to be replaced. This temporary deviation
allows the drawbridge to remain in the
closed to navigation position.

DATES: This deviation is effective from
10 a.m. on August 19, 2013 to 6 p.m.
August 30, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0684] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mrs. Kashanda
Booker, Bridge Administration Branch
Fifth District, Coast Guard; telephone
(757) 398-6227, email
Kashanda.l.booker@uscg.mil. If you
have questions on reviewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, 202—366—9826.
SUPPLEMENTARY INFORMATION: The
Norfolk Southern Corporation, who
owns and operates this drawbridge, has
requested a temporary deviation from
the current operating regulation set out
in 33 CFR 117.5 to facilitate thermite
welding on the rails.

Under the regular operating schedule,
the Norfolk Southern #5 Railroad
Bridge, mile 1.1, in Norfolk, VA, the
draw must open promptly and fully for
the passage of vessels when a request or
signal to open is given. The draw
normally is maintained in open-to-
navigation position and only closes for
train crossings or periodic maintenance.
The Norfolk Southern #5 railroad
Bridge, at mile 1.1, across the Elizabeth
River (Eastern Branch) in Norfolk, VA,
has a vertical clearance in the closed
position to vessels of 6 feet above mean
high water.

Under this temporary deviation, the
drawbridge will be maintained in the
closed to navigation position each day,
from 10 a.m. to 6 p.m., on August 19,
2013 until August 30, 2013. At all other
times, the drawbridge will operate
under its normal operating schedule.
The drawbridge normally is maintained
in the open-to-navigation position with
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several vessels transiting a week and
only closes when trains transit.
Emergency openings cannot be provided
during the closure period. There are no
alternate routes for vessels transiting
this section on the Eastern Branch of the
Elizabeth River; however, vessels
requiring an opening may pass before 10
a.m. and after 6 p.m. Mariners able to
pass under the bridge in the closed
position may do so at any time and are
advised to proceed with caution.

The Elizabeth River Eastern Branch is
used by a variety of vessels including
military, tugs, commercial, and
recreational vessels. The Coast Guard
has carefully coordinated the
restrictions with these waterway users.
The Coast Guard will also inform
additional waterway users through our
Local and Broadcast Notices to Mariners
of the closure periods for the bridge so
that vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period.

This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: August 6, 2013.

Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2013-19953 Filed 8-15—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2013-0701]

RIN 1625-AA00

Safety Zone; Thunder on the Niagara,
Niagara River, North Tonawanda, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Niagara River near North
Tonawanda, NY. This safety zone is
intended to restrict vessels from a
portion of the Niagara River during the
Thunder on the Niagara hydroplane
race. This temporary safety zone is
necessary to protect mariners and
vessels from the navigational hazards
associated with a hydroplane race.
DATES: This rule will be effective from
9:30 a.m. on August 17, 2013, until 5:30

p.m. August 18, 2013. This rule will be
enforced from 9:30 a.m. until 5:30 p.m.
on August 17 and 18, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0701]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Christopher Mercurio, Chief of
Waterways Management, U.S. Coast
Guard Sector Buffalo; telephone 716—
843-9573, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing the
docket, call Barbara Hairston, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards

associated with a hydroplane race,
which are discussed further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

Between 10 a.m. and 5 p.m. on
August 17 and 18, 2013, a series of
hydroplane races will take place on the
Niagara River near North Tonawanda,
NY. The Captain of the Port Buffalo has
determined that hydroplane races create
a significant risk to public safety and
property. Such hazards include
collisions between participants and the
boating public.

C. Discussion of the Final Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone regulation is necessary to
ensure the safety of spectators and
vessels during the Thunder on the
Niagara hydroplane race series. This
safety zone regulation will be enforced
from 9:30 a.m. until 5:30 p.m. on August
17 and 18, 2013. This zone will
encompass all waters of the Niagara
River, near North Tonawanda, NY
within two miles of the Grand Island
Bridge located within a zone described
by the following positions: Beginning at
43°03’32.95” N, 078°54'46.93” W to
43°03'14.55” N, 078°55'15.97” W then to
43°02’39.72” N,078°54’13.05” W then to
43°02’59.99” N, 078°53'41.99” W and
returning to the point of origin (NAD
83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
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Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will affect
the following entities, some of which
might be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the Niagara
River during the daytime hours of
August 17 and 18, 2013.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only 8 hours each day.
Traffic may be allowed to pass around
the zone in between the heats at idle
speed with the permission of the
Captain of the Port. The Captain of the
Port can be reached via VHF channel 16.
Before the activation of the zone, we
would issue local Broadcast Notice to
Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in

understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,

we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
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therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T09-0701 to read as
follows:

§165.T09-0701 Safety Zone; Thunder on
the Niagara, Niagara River, North
Tonawanda, NY.

(a) Location. This safety zone will
encompass those waters of the Niagara
River, near North Tonawanda, NY
within two miles of the Grand Island
Bridge, located within a zone described
by the following positions: Beginning at
43°03’32.95” N,078°54'46.93” W to
43°03'14.55” N,078°5515.97’W then to
43°02’39.72” N,078°54’13.05” W then to
43°02'59.99” N, 078°5341.99” W and
returning to the point of origin (NAD
83).

(b) Enforcement periods. This section
will be enforced on August 17 and 18,
2013, from 9:30 a.m. until 5:30 p.m.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated

by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: August 1, 2013.
B. W. Roche,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2013—-19949 Filed 8-15-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0648]

RIN 1625-AA00

Safety Zone; D-Day Conneaut, Lake
Erie, Conneaut, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Erie, Conneaut, OH. This safety
zone is intended to restrict vessels from
a portion of Lake Erie during the D-Day
Conneaut event. This temporary safety
zone is necessary to protect mariners
and vessels from the navigational
hazards associated with a historical re-
enactment.

DATES: This rule will be effective from
3 p.m. August 16, 2013, to 5 p.m.
August 17, 2013. On August 16, 2013,
this rule will be enforced from 3 p.m.
to 5 p.m. On August 17, 2013, this rule
will be enforced from 2 p.m. to 5 p.m.,
or until all vintage U.S. fighter planes
leave the area.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0648]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the

Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Christopher Mercurio, Chief of
Waterways Management, U.S. Coast
Guard Sector Buffalo; telephone 716—
843-9343, email
SectorBuffaloMarineSafety@uscg.mil. If
you have questions on viewing the
docket, call Barbara Hairston, Program
Manager, Docket Operations, telephone
(202) 366—9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards
associated with a historic re-enactment,
which are discussed further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

From 4 p.m. to 4:30 p.m. on August
16, 2013, and from 3 p.m. to 4 p.m. on
August 17, 2013, or until all vintage
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U.S. fighter planes leave the area, there
will be vintage U.S. fighter plane
demonstrations and historic re-
enactments of WWII landing craft on
and over the Conneaut Township Park
Lakefront area. This event will taking
place over a portion of Lake Erie near
Conneaut, OH. The Captain of the Port
Buffalo has determined that the historic
re-enactments combined with a high
concentration of recreational vessels
will create significant risk to public
safety and property.

C. Discussion of the Temporary Final
Rule

With the aforementioned hazards in
mind, the Captain of the Port Buffalo
has determined that this temporary
safety zone regulation is necessary to
ensure the safety of spectators and
vessels during the D-Day Conneaut. On
August 16, 2013, this regulation will be
enforced from 3 p.m. to 5 p.m. On
August 17, 2013, this regulation will be
enforced from 2 p.m. to 5 p.m., or until
all vintage U.S. fighter planes leave the
area. The safety zone established by this
rule covers waters of Lake Erie near
Conneaut, OH encompasses by a line
starting at position 41°57.71° N and
080°34.18" W, then to 41°58.36" N and
080°34.17" W, then to 41°58.53’ N and
080°33.55" W, then to 41°58.03" N and
080°33.72” W and returning to the point
of origin (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant”” under the
regulatory policies and procedures of

the Department of Homeland Security
(DHS).

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be
relatively small and enforced for
relatively short time. Also, the safety
zone is designed to minimize its impact
on navigable waters. Furthermore, the
safety zone has been designed to allow
vessels to transit around it. Thus,
restrictions on vessel movement within
that particular area are expected to be
minimal. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this proposed rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities. This rule will
affect the following entities, some of
which might be small entities: the
owners or operators of vessels intending
to transit or anchor in a portion of Lake
Erie from 3 p.m. to 5 p.m. on August 16,
2013, and from 2 p.m. to 5 p.m. on
August 17, 2013, or until all vintage
U.S. fighter planes leave the area.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only few hours each
day over two days. Traffic may be
allowed to pass through the zone with
the permission of the Captain of the
Port. The Captain of the Port can be
reached via VHF channel 16. Before the
activation of the zone, we would issue
local Broadcast Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under

ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0648 to read as
follows:

§165.T09-0648 Safety Zone; D-Day
Conneaut, Lake Erie, Conneaut, OH.

(a) Location. This zone will covers
those waters of Lake Erie near Conneaut,
OH encompassed by a line starting at
position 41°57.71” N and 080°34.18" W,
then to 41°58.36" N and 080°34.17" W,
then to 41°58.53" N and 080°33.55" W,
then to 41°58.03" N and 080°33.72" W
and returning to the point of origin
(NAD 83).

(b) Enforcement periods. This section
will be enforced from 3 p.m. to 5 p.m.
on August 16, 2013, and from 2 p.m. to
5 p.m. on August 17, 2013, or until all
vintage U.S. fighter planes leave the
area.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his on-scene
representative may be contacted via

VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port Buffalo, or his on-scene
representative.

Dated: July 29, 2013.
B. W. Roche,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2013-19979 Filed 8-15—13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2013-0394; FRL-9845-5]

Revisions to California State
Implementation Plan, Antelope Valley
Air Quality Management District and
Ventura County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Antelope Valley Air Quality Air
Management District (AVAQMD) and
Ventura County Air Pollution Control
District (VCAPCD) portions of the
California State Implementation Plan
(SIP). Under authority of the Clean Air
Act (CAA or the Act), we are rescinding
local rules that concern sulfur oxide
emissions from lead smelters for
AVAQMD and volatile organic
compounds (VOC) emissions from the
data storage for VCAPCD and vacuum
producing device industries for
VCAPCD.

DATES: These rules are effective on
October 15, 2013 without further notice,
unless EPA receives adverse comments
by September 16, 2013. If we receive
such comments, we will publish a
timely withdrawal in the Federal
Register to notify the public that this
direct final rule will not take effect.
ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2013-0394, by one of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

2. Email: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
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change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send email
directly to EPA, your email address will
be automatically captured and included
as part of the public comment. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of

special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: Generally, documents in the
docket for this action are available
electronically at www.regulations.gov
and in hard copy at EPA Region IX, 75
Hawthorne Street, San Francisco,
California. While all documents in the
docket are listed at
www.regulations.gov, some information
may be publicly available only at the
hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Robert Marinaro, EPA Region IX, (415)
972-3019, marinaro.robert@epa.gov.

TABLE 1—SUBMITTED RULES

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“‘our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. Public Comment and Final Action.
III. Statutory and Executive Order Reviews

I. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rule rescissions we
are approving with the dates that they
were rescinded by the local air agencies
and submitted by the California Air
Resources Board.

Local agency Rule # Rule title A}geggg/ Rescinded Submitted

AVAQMD ...... 1101 | Secondary Lead Smelters/Sulfur Oxides (rescinded) ............... 10/07/77 2/21/12 02/06/13
VCAPCD ...... 37 | Project XL (rescinded) 09/14/99 6/12/12 02/06/13
VCAPCD ...... 67 | Vacuum Producing Devices (rescinded) ..........ccocceevveeneenieeennns 07/05/83 6/12/12 02/06/13

On April 9, 2013, EPA determined
that the submittal for AVAQMD Rule
1101, and VCAPCD Rules 37 and 67 met
the completeness criteria in 40 CFR Part
51 Appendix V, which must be met
before formal EPA review.

B. Are there other versions of these
rules?

We approved versions of AVAQMD
Rule 1101 into the SIP on September 2,
1981 (46 FR 43968), VCAPCD Rule 37
on December 13, 1999 (64 FR 69404),
and VCAPCD Rule 67 on April 17, 1987
(52 FR 12522).

C. What is the purpose of the submitted
rules?

Section 110(a) of the CAA requires
States to submit regulations that control
volatile organic compounds, oxides of
nitrogen, particulate matter, and other
air pollutants which harm human health
and the environment. These rules were
developed as part of the local agency’s
program to control these pollutants.

AVAQMD Rule 1101, Secondary Lead
Smelters/Sulfur Oxides; VCAPCD Rule
37, Project XL; and VCAPCD Rule 67,
Vacuum Producing Devices were
originally adopted to help reduce these
various air pollutants but are being
rescinded because there are no longer
any sources in the Districts subject to

them and none are anticipated in the
future.

II. EPA’s Evaluation and Action

A. How is EPA evaluating the rules?

These rules describe requirements
intended to help control emissions from
lead smelters in AVAQMD, data storage
in VCAPCD and vacuum producing
devices in VCAPCD. These rule
rescissions must not relax existing
requirements consistent with CAA
sections 110(1) and 193. EPA policy that
we used to evaluate these rule revisions
includes “State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990,” 57 FR
13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

B. Do the rules meet the evaluation
criteria?

The Districts have requested
rescission because they no longer have
any sources subject to these rules, they
do not expect any new sources in the
future, and any new sources would be
subject to restrictive NSR permitting
requirements. The Districts have
reviewed permit databases, emission
inventories, and trade group contacts to
determine that they have no sources,
and we have reviewed their analysis

and have no basis to question their
analysis. Therefore, we believe these
rule rescissions are consistent with
relevant policy and guidance.

C. Public Comment and Final Action.

As authorized in section 110(k)(3) of
the Act, EPA is fully approving the
submitted rule rescissions because we
believe they fulfill all relevant
requirements. We do not think anyone
will object to this approval, so we are
finalizing it without proposing it in
advance. However, in the Proposed
Rules section of this Federal Register,
we are simultaneously proposing
approval of the same submitted rule
rescissions. If we receive adverse
comments by September 16, 2013, we
will publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on October 15,
2013. This will remove these rules from
the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
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remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,

November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 15, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the Proposed Rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: July 26, 2013.
Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220, is amended by
adding paragraphs (c)(70)(i)(B)(1),
(c)(164)(i)(C)(5) and (c)(270)(i)(A)(2) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C * x %

(70) * *x %

1) ¥ * %

E}S)] * *x %

(1) Previously approved on September
2, 1981 in paragraph (c)(70)(i)(B) of this
section and now deleted without
replacement, for the Antelope Valley
area only, Antelope Valley Rule 1101,
previously South Coast Rule 1101.
South Coast Rule 1101 remains in effect

for the South Coast area.
* * * * *

(5) Previously approved on April 17,
1987 in paragraph (c)(164)(i)(C)(1) of
this section and now deleted without

replacement, Ventura County Rule 67.
* * * * *

(2) Previously approved on December
13, 1999 in paragraph (c)(270)(i)(A)(1) of
this section and now deleted without
replacement, Ventura County Rule 37.

* * * * *
[FR Doc. 2013-19872 Filed 8-15-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0384; FRL—9394-8]
Imazapic; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of imazapic in or
on sugarcane, cane. BASF Corporation
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
August 16, 2013. Objections and
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requests for hearings must be received
on or before October 15, 2013, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0384, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0384 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 15, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2012—-0384, by one of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

¢ Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at
http://www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of July 25,
2012 (77 FR 43562) (FRL-9353-6), EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 2E8021) by BASF
Corporation, 26 Davis Drive, Research
Triangle Park, NC 27709. The petition
requested that 40 CFR 180.490 be

amended by establishing tolerances for
residues of the herbicide imazapic 2-
[4,5-dihydro-4-methyl-4-(1-
methylethyl)-5-oxo0-1H-imidazol-2-yl]-5-
methyl-3-pyridinecarboxylic acid in or
on sugarcane at 0.01 parts per million
(ppm). That document referenced a
summary of the petition prepared by
BASF Corporation, the registrant, which
is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA has revised
the proposed tolerance level and the
commodity definition. EPA is also
revising the tolerance expression to
clarify the chemical moieties that are
covered by the tolerances and specify
how compliance will be measured. The
reasons for these changes are explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for imazapic
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with imazapic follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
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the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Imazapic is categorized as having low
acute toxicity by the oral, inhalation,
and dermal routes of exposure. It is
minimally irritating to the eye, non-
irritating to the skin, and not a skin
sensitizer.

No evidence of subchronic toxicity
was observed to rodents via the oral or
dermal routes. In the chronic oral
toxicity study in dogs, minimal
degeneration and/or necrosis of the
skeletal muscle of the thigh and/or
abdomen was seen at the lowest dose
tested. At higher doses, additional
effects were seen in the liver (increased
absolute weights and changes in clinical
chemical parameters), kidney
(decreased urinary pH in females), and
erythropoietic system (changes in
hematological parameters, and
microscopic changes in the bone
marrow and spleen). At the high dose,
there was also inflammation in the
esophagus similar to that in skeletal
muscle as well as discoloration of the
lung in both sexes.

In the developmental toxicity study
with rats, no maternal or developmental
toxicity was seen at the limit dose. In
the developmental toxicity study in
rabbits, maternal effects of decreased
body-weight gain and food consumption
were observed at the dose level that did
not result in developmental effects. In
the 2-generation reproduction study in
rats, no parental or reproductive toxicity
was seen at the limit dose. In the battery

of mutagenicity studies, no evidence of
mutagenicity was observed.

Imazapic is classified as a “Group E”
chemical (not likely to be a human
carcinogen) by any relevant route of
administration based on the absence of
carcinogenicity seen in rodents.

Since the last risk assessment in 2001,
acute neurotoxicity, subchronic
neurotoxicity, and immunotoxicity
studies were submitted in response to
the 40 CFR part 158 data requirements.
There was no evidence of
immunotoxicity or neurotoxicity
observed in the submitted studies.

In the 2001 risk assessment and in the
Federal Register of December 26, 2001
(66 FR 66325) (FRL—6816-2), a 28-day
inhalation toxicity study was required
due to the potential for repeated handler
inhalation exposure anticipated from
use on pastures and rangeland.
However, EPA concluded in the April
17, 2012 document ‘“‘Imazapic:
Summary of Hazard and Science Policy
Council (HASPOC) Meeting of March
15, 2012: Recommendations on the
Requirement of a 28-day Inhalation
Study” that based on a weight-of-
evidence approach, this study is not
required at this time.

Specific information on the studies
received and the nature of the adverse
effects caused by imazapic as well as the
no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
“Imazapic. Human-Health Risk
Assessment. Petition for Tolerances for
Use on Soybeans and Sugarcane
Without U.S. Registration,” pp. 14-17 in

docket ID number EPA-HQ-OPP-2012—-
0384.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for imazapic used for human
risk assessment is shown in the Table of
this unit.

TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR IMAZAPIC FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario

Point of departure and
uncertainty/safety
factors

RfD, PAD, LOC for risk
assessment

Study and
toxicological
effects

Acute dietary (General population including in-
fants and children; and Females 13-50
years of age).

Chronic dietary (All populations)

LOAEL = 137 mg/kg/day ........
UFa = 10X

UFy = 10X

FQPA SF/UF. = 10X

day.

Chronic RfD = 0.137 mg/kg/

cPAD = 0.137 mg/kg/day

No acute dietary endpoint se-
lected based on the ab-
sence of an appropriate
endpoint attributed to a sin-
gle dose.

One-Year Dog Feeding Study
LOAEL = 137 mg/kg/day
based on increased inci-
dence of minimal degenera-
tion and/or necrosis of skel-
etal muscle.

FQPA SF = Food Quality Protection Act Safety Factor. LOAEL = lowest-observed-adverse-effect-level. LOC = level of concern. mg/kg/day =
milligram/kilogram/day. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. UF = uncertainty factor. UF5 = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members
of the human population (intraspecies). UF. = use of a LOAEL to extrapolate a NOAEL.
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to imazapic, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
imazapic tolerances in 40 CFR 180.490.
EPA assessed dietary exposures from
imazapic in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for imazapic; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA’s 2003—2008 National
Health and Nutrition Examination
Survey, What We Eat in America
(NHANES/WWEIA). As to residue levels
in food, EPA incorporated tolerance-
level residues and 100 percent crop
treated (PCT) for all commodities.

iii. Cancer. Based on the data
summarized in Unit II.A., EPA has
concluded that imazapic does not pose
a cancer risk to humans. Therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for imazapic. Tolerance level residues
and/or 100 PCT were assumed for all
food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for imazapic in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of imazapic.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the FQPA Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI—
GROW) models, the estimated drinking
water concentrations (EDWCs) of
imazapic for chronic exposures for non-
cancer assessments are estimated to be
1.46 ppb for surface water and 13.73
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered

into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 13.73 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Imazapic
is not registered for any specific use
patterns that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found imazapic to share
a common mechanism of toxicity with
any other substances, and imazapic does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that
imazapic does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no evidence of increased pre-
or postnatal susceptibility based on the
results of the rat and rabbit prenatal
developmental toxicity studies and the

2-generation reproductive toxicity
study.

3. Conclusion. EPA is retaining the
default 10X FQPA safety factor for all
exposure scenarios due to the use of a
LOAEL to extrapolate a NOAEL for the
POD for the chronic dietary endpoint.
That decision is based on the following
findings:

i. Although all required toxicity
studies have been submitted for
imazapic, the chronic study used for
chronic dietary risk assessment did not
demonstrate a NOAEL, and a LOAEL
was used as an endpoint. Therefore,
EPA is retaining the 10X FQPA safety
factor for use of a LOAEL to extrapolate
a NOAEL.

ii. There is no indication that
imazapic is a neurotoxic chemical and
there is no need for a developmental
neurotoxicity study or additional UFs to
account for neurotoxicity.

iii. There is no evidence that imazapic
results in increased susceptibility in in
utero rats or rabbits in the prenatal
developmental studies or in young rats
in the 2-generation reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary food exposure
assessments were performed based on
100 PCT and tolerance-level residues.
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to imazapic in drinking water. These
assessments will not underestimate the
exposure and risks posed by imazapic.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, imazapic is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to imazapic from
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food and water will utilize 4% of the
cPAD for children 1-2 years old, the
population group receiving the greatest
exposure. There are no residential uses
for imazapic.

3. Short- and intermediate-term risks.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Because there are no
currently registered residential uses, no
short- or intermediate-term aggregate
risk assessments were conducted for
imazapic.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
imazapic is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to imazapic
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(Method SOP-PA.0288, a liquid
chromatography with tandem mass
spectroscopy (LC-MS/MS)) is available
to enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that

EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for imazapic on sugarcane.

C. Revisions to Petitioned-For
Tolerances

EPA revised the proposed commodity
definition of “sugarcane” to reflect the
correct terminology of ““sugarcane,
cane” and revised the proposed
tolerance of 0.01 ppm to 0.03 ppm. All
residues (parent plus metabolites) were
below the limit of quantification (LOQ).
The revised tolerance level is based
upon the sum of the LOQs (0.01 + 0.01
+ 0.01 = 0.03 ppm) for each of the three
compounds in the tolerance expression.
In accordance with Agency guidance on
tolerance expressions, the tolerance
expressions for imazapic are revised by
clarifying that the tolerances cover
“residues of imazapic, including its
metabolites and degradates”.

V. Conclusion

Therefore, tolerances are established
for residues of imazapic, 2-[4,5-dihydro-
4-methyl-4-(1-methylethyl)-5-oxo0-1H-
imidazol-2-yl]-5-methyl-3-
pyridinecarboxylic acid and its
metabolites in or on sugarcane, cane at
0.03 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition

under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 7, 2013.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is

amended as follows:
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PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Amend §180.490 as follows:

m a. Revise the section heading;

m b. Revise the introductory text in

paragraph (a)(1) and add alphabetically

the following commodity to the table;

m c. Revise the introductory text in

paragraph (a)(2); and

m d. Revise the heading in paragraph (c).
The amendments read as follows:

§180.490
residues.

(a) General. (1) Tolerances are
established for residues of the herbicide
imazapic, including its metabolites and
degradates, in or on the commodities
listed in the following table.
Compliance with the tolerance levels
specified is to be determined by
measuring the sum of imazapic (2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
o0xo-1H-imidazol-2-yl]-5-methyl-3-
pyridinecarboxylic acid) and its
metabolites (+)-2-[4,5-dihydro-4-methyl-
4-(1-methylethyl)-5-oxo-1H-imidazol-2-
yl]-5-hydroxymethyl-3-
pyridinecarboxylic acid and (+)-2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
o0xo-1H-imidazol-2-yl]-5-(3-D-
glucopyranosyloxy)methyl-3-
pyridinecarboxylic acid, calculated as
the stoichiometric equivalent of
imazapic.

Imazapic; tolerances for

Commodity P%ritlﬁ O%er
Sugarcane, cane .................. 0.03

(2) Tolerances are established for
residues of the herbicide imazapic,
including its metabolites and
degradates, in or on the commodities
listed in the following table.
Compliance with the tolerance levels
specified is to be determined by
measuring the sum of imazapic (2-[4,5-
dihydro-4-methyl-4-(1-methylethyl)-5-
oxo-1H-imidazol-2-yl]-5-methyl-3-
pyridinecarboxylic acid) and its
metabolite (1)-2-[4,5-dihydro-4-methyl-
4-(1-methylethyl)-5-oxo-1H-imidazol-2-
yl]-5-hydroxymethyl-3-
pyridinecarboxylic acid, calculated as
the stoichiometric equivalent of
imazapic.

* * * * *

(c) Tolerances with regional
registrations. [Reserved]

[FR Doc. 201319867 Filed 8-15-13; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2012-0405; FRL-9395-6]
Emamectin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of emamectin
benzoate in or on wine grapes. Syngenta
Crop Protection, LLC, requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA). This
document also makes a technical
correction to the tolerance expression in
the section.

DATES: This regulation is effective
August 16, 2013. Objections and
requests for hearings must be received
on or before October 15, 2013, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2012-0405, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460—0001. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Lois
Rossi, Registration Division, (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is

not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2012-0405 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before October 15, 2013. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2012-0405, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460—-0001.
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e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of August 22,
2012 (77 FR 50661) (FRL-9358-9) EPA
issued a document pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide
petition (PP 2E8018) by Syngenta Crop
Protection, LLC, P.O. Box 18300,
Greensboro, NC 27419. The petition
requested that 40 CFR 180.505 be
amended by establishing tolerances for
residues of the insecticide emamectin
benzoate (a benzoate salt mixture of a
minimum of 90% 4’-epi-methylamino-
4’- deoxyavermectin B, and a
maximum of 10% 4’-epi-methylamino-
4’-deoxyavermectin Bp) resulting from
the application of emamectin benzoate
in or on imported wine at 0.005 parts
per million (ppm). That document
referenced a summary of the petition
prepared by Syngenta Crop Protection,
LLC, the registrant, which is available in
the docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
modified the requested tolerance to
emamectin, including its metabolites
and degradates, in or on grape, wine at
0.03 ppm. The reason for this change is
explained in Unit IV.C.

This final rule also corrects a
typographical error (one “ZB” missing)
in the currently published tolerance
expression for § 180.505(a)(2).

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to

give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . ..”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for emamectin
benzoate including exposure resulting
from the tolerances established by this
action. EPA’s assessment of exposures
and risks associated with emamectin
benzoate follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Emamectin acts by
binding to gamma-aminobutyric acid
(GABA) gated chloride channels at two
different sites, a high affinity binding
site that activates the channel and a
low-affinity site that blocks the channel.
GABA plays a critical role in nervous
system development through both non-
synaptic and synaptic mechanisms.
Consequently, emamectin may have the
potential to influence GABA-mediated
events important to brain development.
Within the mammalian brain, a member
of this class of compound (abamectin)
has been shown to have widespread
binding but particularly abundant in the
cerebellum. Through action on the
enteric nervous system and induction of
longitudinal rhythmic contractions in
the isolated ileum, emamectin like
abamectin may therefore influence
GABA-mediated regulation of
metabolism, food intake and body
weight at multiple sites. Although
GABA receptor mediated neurotoxicity
is a solid hypothesis, data in
mammalian preparations linking
alterations in GABA receptor function to
disruptions in neuronal excitability in
vitro and in vivo, and ultimately adverse
outcome are currently lacking.

Integral to its mechanism of action in
mammals, this class of compounds is
also a substrate for (i.e., binds to) P-
glycoprotein (P-gp). P-glycoprotein is a
member of the adenosine triphosphate

(ATP) binding cassette transporter
proteins, which reside in the plasma
membrane and function as a
transmembrane efflux pump, moving
xenobiotics from intracellular to the
extracellular domain against a steep
concentration gradient with ATP-
hydrolysis providing the energy for
active transport. P-gp is found in the
canallicular surface of hepatocytes, the
apical surface of proximal tubular cells
in the kidneys, brush border surface of
enterocytes, luminal surface of blood
capillaries of the brain (blood brain
barrier), placenta, ovaries, and the
testes. As an efflux transporter, P-gp acts
as a protective barrier to keep
xenobiotics out of the body by excreting
them into bile, urine, and intestinal
lumen and prevents accumulation of
these compounds in the brain and
gonads, as well as the fetus. Therefore,
some test animals, in which genetic
polymorphisms compromise P-gp
expression, are particularly susceptible
to abamectin or emamectin-induced
neurotoxicity. An example is the CF-1
mouse. Some CF-1 mice are deficient in
P-gp and are found to be highly
sensitive to the neurotoxicity of
abamectin. A small population of
humans is also found to be deficient of
ATP binding cassette (ABC) transporter
proteins due to polymorphism in the
gene encoding ABC transporter proteins
(Dubin-Johnson Syndrome). In addition,
collie dogs have been known to be
deficient in P-gp.

Consistent with the mode of action,
the main target organ for emamectin is
the nervous system; clinical signs
(tremors, ptosis, ataxia, and hunched
posture) and neuropathology (neuronal
degeneration in the brain and in
peripheral nerves, muscle fiber
degeneration) were found in most of the
emamectin studies in rats, dogs, and
mice. The dose/response curve was very
steep in several studies (most notably
with CF—1 mice and dogs), with severe
effects (morbid sacrifice and
neuropathology) sometimes seen at the
lowest-observed-adverse-effect-levels
(LOAELS) (0.1 milligram/kiolgram/day
(mg/kg/day) with no-observed-adverse-
effect-level (NOAEL) of 0.075 mg/kg/
day). Although no increased sensitivity
was seen in developmental toxicity
studies in rats and rabbits, increased
qualitative and/or quantitative
sensitivity of rat pups was seen in the
reproductive toxicity and in the
developmental neurotoxicity studies.

The carcinogenicity and mutagenicity
studies provide no indication that
emamectin is carcinogenic or
mutagenic. Emamectin is classified as
“not likely to be carcinogenic to
humans.”
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The available emamectin data show
that there is a difference in species
sensitivity, and the data suggest the
following order: Rat NOAELs/LOAELs
greater than dog NOAELs/LOAELSs
greater than mouse NOAELs/LOAELs.
The toxicity endpoints and points of
departure for risk were selected from the
results of the 15-day CF—1 mouse oral
toxicity study.

Specific information on the studies
received and the nature of the adverse
effects caused by emamectin benzoate as
well as the NOAEL and the LOAEL from
the toxicity studies can be found at
http://www.regulations.gov on pp. 29—
35 of the document entitled
“Emamectin Benzoate. Human Health
Risk Assessment for a Proposed
Tolerance on Imported Wine Grapes” in
docket ID number EPA-HQ-OPP-2012—-
0405.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe

exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://www.epa.
gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for emamectin benzoate used
for human risk assessment is shown in
Table 1 of this unit.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR EMAMECTIN BENZOATE FOR USE IN HUMAN HEALTH

RISK ASSESSMENT

Exposure/
scenario

Point of departure and
uncertainty/safety factors

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary (All

populations). UF4 = 10x
UFH = 10x
FQPA SF = 3X ...ccoeenueee.

Chronic dietary (All

populations). UF4 = 10x
UFH = 10x
FQPA SF = 10x

NOAEL = 0.075 mg/kg/day

NOAEL= 0.075 mg/kg/day

Acute RfD = 0.00025 mg/kg/day
aPAD = 0.00025 mg/kg/day.

.......... Chronic RfD = 0.000075 mg/kg/
day cPAD = 0.000075 mg/kg/
day.

15-day mouse study LOAEL =

15-day mouse study LOAEL =

0.1 mg/kg/day
based on tremors on day 3 of dosing. At the
next higher dose (0.3 mg/kg/day), tremors were
seen at day 2 of treatment.

0.1 mg/kg/day
based on moribund sacrifices, clinical signs of
neurotoxicity, decreases in body weight and
food consumption, and histopathological lesions
in the sciatic nerve.

FQPA SF = Food Quality Protection Act Safety Factor. LOC = level of concern. LOAEL = lowest-observed-adverse-effect-level. mg/kg/day =
milligram/kilogram/day. NOAEL = no-observed-adverse-effect-level. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference
dose. UF = uncertainty factor. UF5 = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members

of the human population (intraspecies).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to emamectin benzoate, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing emamectin benzoate tolerances
in 40 CFR 180.505. EPA assessed dietary
exposures from emamectin benzoate in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
emamectin benzoate. In estimating acute
dietary exposure, EPA used food
consumption information from the U.S.
Department of Agriculture (USDA)
2003-2008 National Health and
Nutrition Examination Survey, What We
Eat in America (NHANES/WWEIA). As
to residue levels in food, a probabilistic

acute dietary exposure assessment was
conducted. The anticipated residue
estimates, used for most crops, were
based on field trial data. Tolerance-level
residues were used for cottonseed oil,
tree nuts (including pistachios), and
wine. Pesticide Data Program (PDP)
monitoring data for years 2009 and 2010
were used for apples since apple juice
had a significant impact on exposure.
The Dietary Exposure Evaluation Model
(DEEM) default processing factors were
used except for commodities with
chemical-specific processing studies.
Percent crop treated (PCT) data were
used.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 2003-2008 NHANES/
WWEIA. As to residue levels in food, a
somewhat refined chronic dietary
exposure assessment was conducted.
The anticipated residue estimates, used
for most crops, were single-point
estimates (averages) based on field trial

data. Tolerance-level residues were used
for cottonseed oil, tree nuts (including
pistachios), and wine. DEEM default
processing factors were used except for
commodities with chemical-specific
processing studies. PCT data were used.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that emamectin benzoate
does not pose a cancer risk to humans.
Therefore, a dietary exposure
assessment for the purpose of assessing
cancer risk is unnecessary.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must require pursuant to FFDCA
section 408(f)(1) that data be provided 5
years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
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levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than

5 years from the date of issuance of
these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

¢ Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

¢ Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

For the acute dietary assessment, the
Agency estimated the maximum PCT for
existing uses as follows: Almonds,
2.5%; apples, 20%; broccoli, 20%;
cabbage, 25%; cauliflower, 20%; celery,
40%; cotton, 2.5%; lettuce, 20%; pears,
20%; peppers, 15%; spinach, 10%; and
tomatoes, 20%.

For the chronic dietary assessment,
the Agency estimated the PCT for
existing uses as follows: Almonds, 1%;
apples, 10%; broccoli, 5%; cabbage,
10%; cauliflower, 10%; celery, 25%;
cotton, 1%; lettuce, 10%; pears, 5%;
peppers, 5%; spinach, 5%; and
tomatoes, 10%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the
average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest

observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

Also for the acute dietary assessment,
the Agency used the following PCT
estimates for the following recently
approved uses: Cantaloupe, 51%;
cucumber, 26%; squash, 46%; and
watermelon, 21%. For the chronic
dietary assessment, the Agency used the
following PCT estimates for the
following recently approved uses:
Cantaloupe, 40%; cucumber, 14%;
squash, 29%; and watermelon, 19%.

These PCT estimates for recently
approved uses represent the upper
bound of the use expected during the
pesticide’s initial 5 years of registration;
that is, PCT for new uses of emamectin
benzoate is a threshold of use that EPA
is reasonably certain will not be
exceeded for each registered use site.
The PCT recommended for use in the
chronic dietary assessment for new uses
is calculated as the average PCT of the
market leader or leaders, (i.e., the
pesticide(s) with the greatest PCT) on
that site over the 3 most recent years of
available data. The PCT recommended
for use in the acute dietary assessment
for new uses is the maximum observed
PCT over the same period. Comparisons
are only made among pesticides of the
same pesticide types (e.g., the market
leader for insecticides on the use site is
selected for comparison with a new
insecticide). The market leader included
in the estimation may not be the same
for each year since different pesticides
may dominate at different times.

Typically, EPA uses USDA/NASS as
the source data because it is publicly
available and directly reports values for
PCT. When a specific use site is not
reported by USDA/NASS, EPA uses
proprietary data and calculates the PCT
given reported data on acres treated and
acres grown. If no data are available,
EPA may extrapolate PCT for new uses
from other crops, if the production area
and pest spectrum are substantially
similar.

A retrospective analysis to validate
this approach shows few cases where
the PCT for the market leaders were
exceeded. Further review of these cases
identified factors contributing to the
exceptionally high use of a new
pesticide. To evaluate whether the PCT
for new uses for emamectin benzoate
could be exceeded, EPA considered
whether there may be unusually high
pest pressure, as indicated in emergency
exemption requests for emamectin
benzoate; the pest spectrum of the new
pesticide in comparison with the market
leaders and whether the market leaders

are well established for that use; and
whether pest resistance issues with past
market leaders provide emamectin
benzoate with significant market
potential. Given currently available
information, EPA concludes that it is
unlikely that actual PCT for emamectin
benzoate will exceed the estimated PCT
for new uses during the next 5 years.

The Agency believes that the three
conditions discussed in Unit II1.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which emamectin benzoate may be
applied in a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for emamectin benzoate in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of emamectin benzoate.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www.epa.gov/oppefed1/models/
water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
emamectin benzoate for acute exposures
are estimated to be between 0 and 0.465
parts per billion (ppb) for surface water
and 0.00054 ppb for ground water, and
for chronic exposures are estimated to
be 0.150 ppb for surface water and
0.00054 ppb for ground water.
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Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, a drinking
water residue distribution based on the
PRZM/EXAMS modeling was used. For
chronic dietary risk assessment, the
water concentration value of 0.150 ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Emamectin benzoate is not registered for
any specific use patterns that would
result in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

OPP’s Guidance for Identifying
Pesticide Chemicals and Other
Substances that have a Common
Mechanism of Toxicity (EPA, 1999)
describes the weight of the evidence
approach for determining whether or
not a group of pesticides share a
common mechanism of toxicity. This
guidance defines mechanism of toxicity
as the major steps leading to a toxic
effect following interaction of a
pesticide with biological targets. All
steps leading to an effect do not need to
be specifically understood. Rather, it is
the identification of the crucial events
following chemical interaction that are
required in order to describe a
mechanism of toxicity. For example, a
mechanism of toxicity may be described
by knowing the following: A chemical
binds to a given biological target in
vitro, and causes the receptor-related
molecular response; in vivo it also leads
to the molecular response and causes a
number of intervening biological and
morphological steps that result in an
adverse effect. In this context a common
mechanism of toxicity pertains to two or
more pesticide chemicals or other
substances that cause a common toxic
effect to human health by the same, or
essentially the same, sequence of major
biochemical events. Hence, the
underlying basis of the toxicity is the
same, or essentially the same, for each
chemical. In the case of the macrocyclic
lactone pesticides (e.g., abamectin,
emamectin, and avermectin), there is a

wealth of data on the insecticidal
mechanism of action for avermectin: Its
insecticidal actions are mediated by
interaction with the glutamate-gated
chloride channels and GABA A gated
chloride channels. This is presumed to
be the insecticidal mechanism of action
of emamectin and abamectin as well.
Insecticidal mechanism of action does
not indicate a common mechanism of
toxicity for human health. Further,
mammals lack glutamate-gated chloride
channels; the toxic actions of
avermectin appear to be mediated via
interaction with GABA4 and possibly
glycine gated chloride channels. There
is evidence that avermectin B, binds to
GABA 4 receptors and activates Cl

flux into neurons (Abalis et al., 1986;
Huang and Casida, 1997). However,
there is a paucity of data regarding the
resultant alterations in cellular
excitability of mammalian neurons and
neural networks (i.e., changes in cellular
excitability and altered network
function as documented with
pyrethroids), as well as in vivo
measurements of altered excitability
associated with adverse outcomes.
Thus, while the downstream steps
leading to toxicity via disruption of
GABAA receptor function for avermectin
can be postulated, experimental data
supporting these actions are lacking. In
addition, specific data demonstrating
GABAA receptor interaction in
mammalian preparations are lacking for
abamectin and emamectin. Moreover,
the specificity of such interaction on the
adverse outcome would need to be
shown experimentally. GABAA
receptors have multiple binding sites
which have been proposed to relate to
adverse outcomes. For example, Dawson
et al (2000) showed for a group of
avermectin-like compounds that rank
order for anticonvulsant activity did not
parallel the rank order for affinity at the
[3H]-ivermectin site. The authors
hypothesized that these findings may be
related to differential affinity or efficacy
at subtypes of the GABA4 receptor.
Other reports have indicated species
differences in abamectin effects on
GABAA receptor function in the mouse
as compared to the rat (Soderlund et al.,
1987).

In conclusion, although GABAA
receptor mediated neurotoxicity may be
a common mechanism endpoint for the
macrocyclic lactone pesticides, data
demonstrating the interactions of
emamectin and abamectin with
mammalian GABA4 receptors are not
available, and data in mammalian
preparations linking alterations in
GABA 4 receptor function to disruptions
in neuronal excitability in vitro and in

vivo, and ultimately adverse outcome,
are also currently lacking for this class
of compounds. In the absence of such
data, the key biological steps leading to
the adverse outcome (i.e., the
mammalian mechanism of action)
cannot be established and by extension
a common mechanism of toxicity (CMT)
cannot be established.

For information regarding EPA’s
efforts to determine which chemicals
have a common mechanism of toxicity
and to evaluate the cumulative effects of
such chemicals, see EPA’s Web site at
http://www.epa.gov/pesticides/
cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
Although no increased sensitivity was
seen in developmental toxicity studies
in rats and rabbits, increased qualitative
and/or quantitative sensitivity of rat
pups was seen in the reproductive
toxicity study and in the developmental
neurotoxicity study. In the reproduction
study, whole body tremors, hind limb
extension, and hind limb splay were
seen in the F; and F> pups while these
clinical signs were not seen in Fy
parental animals at similar dose levels.
In addition, a greater incidence of
decreased fertility was seen in the F;
parental females than in the F, females.
In the developmental neurotoxicity
study, no maternal effect was seen at the
highest dose tested whereas dose-related
decrease in open-field motor activity
was seen in the mid-dose in pups on
postnatal day 17. Body tremors, hind-
limb extension, and auditory startle
were also found in the high-dose pups.

3. Conclusion. Based on currently
available data, EPA is retaining the 10X
FQPA SF for chronic assessments and is
using a 3X FQPA SF for acute
assessments. This decision is based on
the following findings:
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i. Completeness of the toxicity
database. The toxicology database used
to assess pre- and postnatal exposure to
emamectin contains all required studies
with exception of an immunotoxicity
study and a subchronic inhalation
toxicity study, which are data gaps.

The Agency evaluated subchronic,
chronic, carcinogenicity,
developmental, and reproduction
studies as well as acute and subchronic
neurotoxicity studies for any effects that
might indicate that emamectin induced
changes in the organs generally
associated with immunological toxicity.
In the studies evaluated, only the 14-
week oral toxicity study in dogs showed
an increase in the incidence of thymus
atrophy at 1 mg/kg/day. In the 1-year
feeding study in dog, thymus atrophy
was not reported at similar dose levels
tested. Currently, the point of departure
for risk assessment is 0.075 mg/kg/day,
which is more than 10 times less than
the dose where thymus atrophy had
been reported. Therefore, since the
acute and chronic RfD’s are 0.00025 mg/
kg/day and 0.000075 mg/kg/day,
respectively, the Agency does not
believe an immunotoxicity study will
result in a lower POD than that which
is currently in use for overall risk
assessment. As such, a database
uncertainty factor is not necessary to
account for the lack of an
immunotoxicity study.

In regards to the inhalation toxicity
study, there are currently no residential
uses registered for emamectin benzoate,
and therefore, lack of this study does
not impact the Agency’s assessment of
pre- and postnatal exposure.

Another completeness issue with
regard to the toxicity database is that
EPA is using a short-term study for long-
term risk assessment. The data
submitted show that CF—1 mice, which
lack P-gp, are the most sensitive
species/strand of animal tested. EPA
only has data on CF—1 mice in short-
term studies. Longer-term studies used
CD-1 mice. Hence a short-term study in
CF-1 mice was used to choose the
chronic POD. The extrapolation from a
short-term study in CF-1 mice to a long-
term POD introduces additional
uncertainty into the risk assessment
process.

ii. Potential pre- and postnatal
toxicity. Although no increased
sensitivity was seen in developmental
toxicity studies in rats and rabbits,
increased qualitative and/or quantitative
sensitivity of rat pups was seen in the
reproductive toxicity study and in the
developmental neurotoxicity study. A
degree-of-concern analysis was
conducted to determine whether or not
an additional safety factor is needed to

account for the increased susceptibility
in pups; it was concluded that the
degree-of-concern was low for both 2-
generation reproduction and
developmental neurotoxicity studies.
The reasons are as follows:

a. For the 2-generation reproduction
study:

e There was a clear NOAEL for the
offspring toxicity.

e The decreased fertility seen in F;
adults might have been due to
histopathological lesions in the brain
and central nervous system (seen in
both Fo and F, generations), rather than
due to a direct effect on the
reproductive system.

b. For the developmental
neurotoxicity study:

o Although multiple offspring effects
(including decreased pup body weight,
head and body tremors, hindlimb
extension and splay, changes in motor
activity and auditory startle) were seen
at the highest dose, and no maternal
effects were seen at any dose, there was
a clear NOAEL for offspring toxicity at
the low dose.

e The offspring LOAEL (at the mid
dose) is based on a single effect seen on
only 1 day (decreased motor activity on
PND 17) and no other offspring toxicity
was seen at the LOAEL.

Two other considerations raise
residual concerns about whether the
traditional safety factors are protective
of potential pre- and postnatal toxicity.
First, the steepness of the dose-response
curve means that there is a small margin
of error provided by reliance on the
study NOAEL. Second, the severity of
effects at the LOAEL (death and
neuropathology), exacerbate the concern
raised by the steep dose response curve.

iii. The completeness of the exposure
database. The assessment for food
incorporates somewhat refined
anticipated residue estimates for most
commodities that were derived from
field trial data and PCT. The availability
and use of monitoring data and food
preparation-reduction factors for
washing, cooking, etc., may have
resulted in a more refined estimate of
dietary exposure. Therefore, exposures
to residues in food are not expected to
be exceeded.

The dietary drinking water
assessment utilizes water concentration
values generated by model and
associated modeling parameters which
are designed to provide conservative,
health protective, high-end estimates of
water concentrations which will not
likely be exceeded.

Taking all of these findings into
account, EPA has concluded that there
are not reliable data supporting
lowering of the default 10X FQPA SF for

chronic exposures. Specifically, EPA
does not have reliable data showing that
infants and children will be adequately
protected using the traditional inter-
and intra-species safety factors due to
the steepness of the dose-response
curve, the severity of effects at the
LOAEL (death and neuropathology), and
the use of a short-term study for long-
term risk assessment. The Agency did
not use a chronic study for the point of
departure because the chronic studies
were conducted in rats, dogs, and CD—

1 mice.

Taking all of these findings into
account, for acute exposures, EPA has
concluded that there are reliable data
supporting lowering the default 10X
FQPA SF to 3X. Although the steepness
of the dose-response curve and the
severity of the effects at the LOAEL
introduce uncertainty with regard to
whether the inter- and intra-species
safety factors are protective of infants
and children from acute effects, EPA has
concluded that use of the 15-day
neurotoxicity CF—1 mouse study
provides reliable data to reduce the
FQPA SF for acute assessments from
10X to 3X. The Agency determined that
a 3X FQPA SF is adequate for assessing
acute dietary risk based on the following
weight of evidence considerations:

¢ An endpoint of concern attributable
to a single exposure was not identified
for in utero effects since there was no
concern for developmental toxicity and
there was no indication of increased
susceptibility (qualitative or
quantitative) of rat or rabbit fetuses to in
utero exposure to emamectin.

e Although there was evidence of
increased susceptibility in the
developmental neurotoxicity (DNT)
study, an endpoint of concern was not
identified for acute dietary risk
assessment for prenatal exposures
because the adverse effect at the LOAEL
(i.e., decrease in open-field motor
activity) was seen only on postnatal day
17 and not seen after a single exposure.

e The POD selected for acute dietary
risk assessment is a NOAEL (with a
clear LOAEL) seen after repeated dosing
but is used for assessing acute risk (i.e.,
a very conservative approach).

Therefore, the Agency is confident
that the retention of a 3X FQPA SF (to
account for the steepness of the dose
response curve) will not underestimate
risk and provides reasonable certainty of
no harm from exposure to emamectin
benzoate.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
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estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and drinking water
to emamectin benzoate will occupy 91%
of the aPAD for females 13—49 years old,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to emamectin
benzoate from food and water will
utilize 16% of the cPAD for all infants
less than 1 year old, the population
group receiving the greatest exposure.
There are no residential uses for
emamectin benzoate.

3. Short-term risk. Short- and
intermediate-term aggregate exposure
takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Both short- and intermediate-term
adverse effects were identified;
however, emamectin benzoate is not
registered for any use patterns that
would result in either short- or
intermediate-term residential exposure.
Short- and intermediate-term risk is
assessed based on short- and
intermediate-term residential exposure
plus chronic dietary exposure. Because
there is no short- or intermediate-term
residential exposure and chronic dietary
exposure has already been assessed
under the appropriately protective
cPAD (which is at least as protective as
the POD used to assess short- or
intermediate-term risk), no further
assessment of short- or intermediate-
term risk is necessary, and EPA relies on
the chronic dietary risk assessment for
evaluating short- and intermediate-term
risk for emamectin benzoate.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
emamectin benzoate is not expected to
pose a cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children

from aggregate exposure to emamectin
benzoate residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high performance liquid
chromatography with fluorescence
detection (HPLC/FLD)) is available to
enforce the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address:
residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

Harmonization issues regarding the
tolerance expression are associated with
this petition. There is a Codex MRL for
grapes of 0.03 ppm. The Codex residue
definition for the MRL and for the risk
assessment is emamectin B, benzoate.
The recommended U.S. tolerance is 0.03
ppm to harmonize with Codex but the
U.S. residue definition includes
additional analytes.

C. Revisions to Petitioned-For
Tolerances

The difference in the proposed
tolerance level of 0.005 ppm and the
recommended tolerance level of 0.03
ppm is because EPA does not set
tolerances on wine but rather on the raw
commodity wine grapes. The
recommended tolerance level reflects
the harmonized residue values in the
raw commodity as described in Unit
IV.B.

EPA has revised the tolerance
expression to clarify:

1. That, as provided in FFDCA section
408(a)(3), the tolerance covers

metabolites and degradates of
emamectin benzoate not specifically
mentioned.

2. That compliance with the specified
tolerance levels is to be determined by
measuring only the specific compounds
mentioned in the tolerance expression.

V. Conclusion

Therefore, a tolerance is established
for residues of emamectin, including its
metabolites and degradates, in or on
grape, wine at 0.03 ppm. Compliance
with the tolerance levels specified is to
be determined by measuring only the
sum of emamectin (a mixture of a
minimum of 90% 4’-epi-methylamino-
4’-deoxyavermectin B, and maximum
of 10% 4’-epi-methylamino-4’-
deoxyavermectin B;) and its
metabolites 8,9-isomer of the By, and By,
component of the parent (8,9-ZMA), or
4’-deoxy-4’-epi-amino-avermectin B,
and 4’-deoxy-4’-epi-amino-avermectin
Biv; 4’-deoxy-4"-epi-amino avermectin
Bia (AB14); 4’-deoxy-4"-epi-(N-formyl-N-
methyl)amino-avermectin (MFB,); and
4’-deoxy-4’-epi-(N-formyl)amino-
avermectin B, (FAB.), calculated as
the stoichiometric equivalent of
emamectin.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
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require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 7, 2013.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.505:
m a. Add alphabetically the following
commodity and footnote 1 to the table
in paragraph (a)(1).
m b. Revise the introductory text of
paragraph (a)(2).

The amendments read as follows:

§180.505 Emamectin; tolerances for
residues.

(a] * * %
(1) * * %
. Parts per
Commodity million
Grape, wine ! .......ccccvieennen. 0.03

1There are no U.S. registrations for use of
emamectin on grape, wine.

(2) Tolerances are established for
emamectin, including its metabolites
and degradates, in or on the
commodities in the following table.
Compliance with the tolerance levels
specified in the following table is to be
determined by measuring only the sum
of emamectin (MAB. + MAB;, isomers)
and the associated 8,9-Z isomers (8,9-
ZB];, and 8,9-ZB1b).

* * * * *
[FR Doc. 2013-19863 Filed 8—15-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1986—-0005; FRL-9846-4]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Partial
Deletion of the Torch Lake Superfund
Site

AGENCY: U.S. Environmental Protection
Agency.

ACTION: Direct final rule.

SUMMARY: The U.S. Environmental
Protection Agency Region 5 is
publishing a direct final Notice of
Deletion of the Quincy Smelter and
Calumet Lake parcels of Operable Unit
3 (OU3) of the Torch Lake Superfund
Site (Site), located in Houghton County,
Michigan, from the National Priorities

List (NPL). The NPL, promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final partial deletion is being published
by EPA with the concurrence of the
State of Michigan, through the Michigan
Department of Environmental Quality
(MDEQ), because EPA has determined
that all appropriate response actions at
these identified parcels under CERCLA,
other than operation, maintenance, and
five-year reviews, have been completed.
However, this partial deletion does not
preclude future actions under
Superfund.

This partial deletion pertains to the
surface tailings and slag deposits of the
Quincy Smelter and Calumet Lake
parcels of OU3. The following parcels or
areas will remain on the NPL and are
not being considered for deletion as part
of this action: Dollar Bay, Point Mills,
Boston Pond, and North Entry.

DATES: This direct final partial deletion
is effective October 15, 2013 unless EPA
receives adverse comments by
September 16, 2013. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final partial deletion in the
Federal Register informing the public
that the deletion will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-1986-0005, by one of the
following methods:

e http://www.regulations.gov: Follow
online instructions for submitting
comments.

e Email: Nefertiti DiCosmo, Remedial
Project Manager, at dicosmo.nefertiti@
epa.gov or Dave Novak, Community
Involvement Coordinator, at
novak.dave@epa.gov.

e Fax:Gladys Beard at (312) 697—
2077.

e Mail: Nefertiti DiCosmo, Remedial
Project Manager, U.S. Environmental
Protection Agency (SR-6J), 77 West
Jackson Boulevard, Chicago, IL 60604,
(312) 886—-6148 or Dave Novak,
Community Involvement Coordinator,
U.S. Environmental Protection Agency
(SI-7]), 77 West Jackson Boulevard,
Chicago, IL 60604, (312) 886—7478 or
toll free at 1 (800) 621—8431.

¢ Hand delivery: Dave Novak,
Community Involvement Coordinator,
U.S. Environmental Protection Agency
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(S1-7]), 77 West Jackson Boulevard,
Chicago, IL 60604. Such deliveries are
only accepted during the docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
normal business hours are Monday
through Friday, 8:30 a.m. to 4:30 p.m.
CST, excluding federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-SFUND-1986—
0005. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in the
hard copy. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at:

e U.S. Environmental Protection
Agency Region 5, 77 West Jackson
Boulevard, Chicago, IL 60604, Phone:
(312) 353-1063, Hours: Monday

through Friday, 8:30 a.m. to 4:30 p.m.
CST, excluding federal holidays.

e Lake Linden/Hubbell Public Library,
601 Calumet Street, Lake Linden, MI
49945, Phone: (906) 296—6211,
Summer Hours: Tuesday and
Thursday, 6:00 p.m. to 8:00 p.m. EST;
Wednesday, 9:00 a.m. to 2:00 p.m.
EST, Winter Hours: Monday through
Friday, 8:00 a.m. to 3:30 p.m. EST
(when school is in session); Tuesday
and Thursday, 3:30 p.m. to 8:30 p.m.
EST

¢ Portage Lake District Library, 58
Huron Street, Houghton, MI 49931,
Phone: (906) 482—4570, Hours:
Monday through Thursday, 10:00 a.m.
to 8:00 p.m. EST; Friday, 10:00 a.m.
to 5:00 p.m. EST; and Saturday 10:00
a.m. to 3:00 p.m. EST

FOR FURTHER INFORMATION CONTACT:

Nefertiti DiCosmo, Remedial Project

Manager, U.S. Environmental Protection

Agency (SR-6]), 77 West Jackson

Boulevard, Chicago, IL 60604, (312)

886—6148, dicosmo.nefertiti@epa.gov.

SUPPLEMENTARY INFORMATION:
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II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 5 is publishing this Direct
Final Notice of Deletion of the Quincy
Smelter and Calumet Lake parcels of
Operable Unit (OU3) of the Torch Lake
Superfund (Site) from the National
Priorities List (NPL) and requests public
comments on this proposed action. The
NPL constitutes Appendix B of 40 CFR
part 300, which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), and which
EPA promulgated pursuant to section
105 of the Comprehensive
Environmental Response Compensation
and Liability Act (CERCLA) of 1980, as
amended. EPA maintains the NPL as the
list of sites that appear to present a
significant risk to public health, welfare,
or the environment. Sites on the NPL
may be the subject of remedial actions
financed by the Hazardous Substance
Superfund (Fund). This partial deletion
of the Torch Lake Superfund Site is
proposed in accordance with 40 CFR
300.425(e) and is consistent with the
Notice of Policy Change: Partial
Deletion of Sites Listed on the National
Priorities List, (60 FR 55466) on
November 1, 1995. As described in
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for Fund-
financed remedial actions if future
conditions warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective October 15, 2013
unless EPA receives adverse comments
by September 16, 2013. Along with this
Direct Final Notice of Partial Deletion,
EPA is co-publishing a Notice of Intent
for Partial Deletion in the “Proposed
Rules” section of the Federal Register.
If adverse comments are received within
the 30-day public comment period on
this partial deletion action, EPA will
publish a timely withdrawal of this
Direct Final Notice of Partial Deletion
before the effective date of the partial
deletion, and the deletion will not take
effect. EPA will, as appropriate, prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent for Partial Deletion
and the comments already received.
There will be no additional opportunity
to comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Quincy Smelter and
Calumet Lake parcels of OU3 and
demonstrates how the deletion criteria
are met at these land parcels. Section V
discusses EPA’s action to partially
delete the Site parcels from the NPL
unless adverse comments are received
during the public comment period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
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deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of the Quincy Smelter and
Calumet Lake parcels of OU3 of the
Torch Lake Superfund Site:

(1) EPA consulted with the State of
Michigan prior to developing this Direct
Final Notice of Partial Deletion and the
Notice of Intent for Partial Deletion co-
published today in the “Proposed
Rules” section of the Federal Register.

(2) EPA has provided the State 30
working days for review of this direct
final Notice of Partial Deletion and the
parallel Notice of Intent for Partial
Deletion prior to their publication
today, and the State, through MDEQ,
has concurred on the partial deletion of
the Site from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Partial
Deletion, a notice of the availability of
the parallel Notice of Intent for Partial
Deletion is being published in the Daily
Mining Gazette Newspaper, located in
Houghton, Michigan. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent for Partial Deletion of the Site
from the NPL.

(4) EPA placed copies of documents
supporting the proposed partial deletion
in the deletion docket and made these
items available for public inspection
and copying at the Site information
repositories.

(5) If adverse comments are received
within the 30-day public comment
period on this partial deletion action,
EPA will publish a timely notice of
withdrawal of this direct final Notice of
Partial Deletion before its effective date
and will prepare a response to
comments. EPA may continue with the
deletion process on the basis of the
Notice of Intent for Partial Deletion and
the comments already received.

Deletion of a portion of a site from the
NPL does not itself create, alter, or
revoke any individual’s rights or
obligations. Deletion of a portion of a
site from the NPL does not in any way
alter EPA’s right to take enforcement
actions, as appropriate. The NPL is
designed primarily for informational
purposes and to assist EPA
management. Section 300.425(e)(3) of
the NCP states that the deletion of a site

from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Quincy
Smelter and Calumet Lake parcels of
OU3 from the NPL.

Site Background and History

The Torch Lake Superfund Site
(CERCLIS ID MID980901946) is located
on the Keweenaw Peninsula in
Houghton County, Michigan. The Site
includes Torch Lake, the northern
portion of Portage Lake, and the
northern entry of Torch Lake. In the
process of selecting a remedy for the
Torch Lake Site, the following areas
were selected for remedial measures and
thus became part of the Site: defined
areas of stamp sands, tailing piles, and
slag materials along the shore of and in
the vicinity of Torch Lake, Northern
Portage Lake, Keweenaw Waterway,
Lake Superior, Boston Pond, Calumet
Lake, Lake Linden, Hubbell/Tamarack
City, Mason Sands, Calumet Lake,
Michigan Smelter, Isle-Royale, Grosse-
Point, and Quincy Smelter. More
specifically, Calumet Lake is located in
Calumet, Michigan, about five miles
northwest of Torch Lake. Quincy
Smelter is located along the Portage
Canal in Hancock, Michigan. The
Quincy Smelter clean up did not
include the historic smelting facility,
which was left as is out of historic
preservation and community concerns.
These properties, covering 600 acres,
were not investigated at depth but were
defined as part of the Torch Lake
Superfund Site because of the surficial
materials (stamp sands, tailings, and
slag) and their relative locations to the
Torch Lake water body. During the site
investigation, samples were taken of the
surface (0—6 inches) and shallow
subsurface (0-3 feet) stamp sands,
tailings, and slag piles at the frequency
of approximately one composite sample
per 20-acre parcel. Data generated
reflected similar chemical
characteristics in all samples collected.
This data was sufficient to assume
homogeneity of these materials and to
support selection of the remedial action
at the Site.

The remedial action included the
installation of a soil vegetative cover
over areas of stamp sands, tailings, and
slag in order to meet the Remedial
Action Objectives (RAOs). The remedial
action only addressed surface materials
associated with the covered land
parcels. There may be non-site related
contamination with depth or in the

vicinity of these defined areas of stamp
sands, tailings and slag that is not
addressed by this remedial action. This
potential contamination was not
evaluated or addressed as part of the
remedial measures for the Site. Non-site
related contamination, if identified in
the future, will not be addressed by a
subsequent action as part of the
remedial action.

Torch Lake was the site of copper
milling and smelting facilities and
operations for over 100 years. The Lake
was a repository of milling wastes, and
served as the waterway transportation to
support the mining industry. The first of
many mills opened on Torch Lake in
1868. At the mills, copper was extracted
by crushing or stamping the rock into
smaller pieces and driving them through
successively smaller meshes. The
copper and crushed rocks were
separated by gravimetric sorting in a
liquid medium. The copper was then
sent to a smelter. The crushed rock
particles, called tailings, were discarded
along with mill processing water,
typically by pumping them into the
Lake.

Mining output, milling activity, and
tailing production peaked in the
Keweenaw Peninsula in the early 1900s
to 1920. All of the mills at Torch Lake
were located on the west shore of the
Lake. Many other mining mills and
smelters were located throughout the
Keweenaw Peninsula. By around 1916,
advances in technology allowed for the
recovery of copper from tailings
previously deposited in Torch Lake.
Dredges were used to collect submerged
tailings, which were then screened,
recrushed, and gravity separated. An
ammonia leaching process involving
cupric ammonium carbonate was used
to recover copper and other metals from
conglomerate tailings. During the 1920s,
chemical reagents were used to further
increase the efficiency of reclamation.
The chemical reagents included lime,
pyridine oil, coal tar creosotes, wood
creosote, pine oil, and xanthates. After
reclamation activities were complete,
chemically treated tailings were
returned to the Lake. In the 1930s and
1940s, the Torch Lake mills operated
mainly to recover tailings in Torch Lake.
Copper mills were still active in the
1950s, but by the late 1960s copper
milling had ceased.

Over 5 million tons of native copper
was produced from the Keweenaw
Peninsula and more than half of this
was processed along the shores of Torch
Lake. Between 1868 and 1968,
approximately 200 million tons of
tailings were dumped into Torch Lake,
filling at least 20 percent of the Lake’s
original volume.
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In June 1972, a discharge of 27,000
gallons of cupric ammonium carbonate
leaching liquor occurred into the north
end of Torch Lake from the storage vats
at the Lake Linden Leaching Plant. The
Michigan Water Resources Commission
(MWRC) investigated the spill. The 1973
MWRC report discerned no deleterious
effects associated with the spill, but did
observe that discoloration of several
acres of lake bottom indicated previous
discharges.

In the 1970s, environmental concern
developed regarding the century-long
deposition of tailings into Torch Lake.
High concentrations of copper and other
heavy metals in sediments, toxic
discharges into the Lake, and fish
abnormalities prompted many
investigations into long and short-term
impacts attributed to mine waste
disposal. The International Joint
Commission’s Water Quality Board
designated the Torch Lake basin as a
Great Lakes Area of Concern (AOC) in
1983. Also in 1983, the Michigan
Department of Public Health announced
an advisory against the consumption of
Torch Lake sauger and walleye fish due
to tumors of unknown origin.

The Torch Lake Superfund Site was
proposed for inclusion on the NPL in
October 1984 (49 FR 40320). The Site
was placed on the NPL in June 1986 (51
FR 21054). The Site is also on the list
of sites identified under Michigan’s
Natural Resources and Environmental
Protection Act 451 Part 201.

Remedial Investigation and Feasibility
Study (RI/FS)

On May 9, 1988 Notice Letters were
issued to Universal Oil Products (UOP)
and Quincy Mining Company to
perform an RI/FS. UQP is the successor
corporation of Calumet Hecla Mining
Company, which operated its milling
and smelting on the shore of Torch Lake
and disposed of the generated tailings
near the City of Lake Linden. On June
13, 1988, a Notice Letter was to perform
the RI/FS was also issued to Quincy
Development Company, which was the
current owner of a tailing pile located
on the lake shore of Mason City.
Negotiations for the RI/FS Consent
Order with these Potentially
Responsible Parties (PRPs) were not
successful due to issues such as the
extent of the Site and the number of
PRPs.

During the week of May 8, 1989 EPA
conducted ground penetrating radar and
a sub bottom profile (seismic) survey of
the bottom of Torch Lake. The area in
which this survey was conducted is
immediately off-shore from the Old
Calumet and Hecla Smelting Mill Site.
The survey located several point targets

(possibly drums) on the bottom of Torch
Lake. On June 21, 1989 EPA collected a
total of eight samples from drums
located in the Old Calumet and Hecla
Smelting Mill Site near Lake Linden, the
Ahmeek Mill Site near Hubbell City,
and the Quincy Smelter Site near Mason
City. On August 1, 1990 nine more
samples were collected from drums
located near Tamarack City. Based on
the results of this sampling, EPA
determined that some of these drums
may have contained hazardous
substances.

Due to the size and complex nature of
the Site, three operable units (OUs) were
defined for the Site. Operable Unit 1
includes approximately 500 acres of
surface tailings, drums, and slag piles
on the western shore of Torch Lake.
These areas include the Hubbell/
Tamarack City, Lake Linden, and Mason
Sands parcels. Operable Unit 2 includes
groundwater, surface water, submerged
tailings, and sediments in Torch Lake,
Portage Lake, the Portage Channel, and
other surface water bodies at the Site.
Operable Unit 3 includes tailings and
slag deposits located at the North Entry
of Lake Superior, Michigan Smelter,
Quincy Smelter, Calumet Lake, Isle-
Royale, Boston Pond, and Grosse-Point
(Point Mills/Dollar Bay). Remedial
Investigations (RIs) have been
completed for all three operable units.
The RI for OU1 and OU3 only
investigated the surface (0-6 inches)
and shallow subsurface (0-3 feet) stamp
sands.

Also, the RI assumed that the stamp
sands were homogenous, i.e., the stamp
sands had similar characteristics
wherever they were located. The
sampling performed to characterize the
OU1 and OUS3 tailings was adequate to
select the remedial action based on the
homogeneity of the parameters
measured, the distribution of
contaminant compounds, and the
relatively low levels of contaminants
found. While hot spot contamination
may exist, it is not attributable to
tailings composition, and could not be
reliably located or predicted using any
reasonable sampling program. The RI
and Baseline Risk Assessment (BRA)
reports for OU1 were finalized in July
1991. The RI and BRA reports for OU3
were finalized on February 7, 1992.

Record of Decision (ROD) Findings

The ROD for OU1 and OU3 was
signed on September 30, 1992, and the
ROD for OU2 was signed on March 31,
1994.

ROD for OU1 and OU3 (September 30,
1992)

The selected remedial action for the
various tailings areas was a soil and
vegetative cover and institutional
controls. The cover prevents erosion
from surface water runoff and wind of
contaminants to the impaired sediment.
The cover also helps prevent the further
degradation of Torch Lake’s ecosystem,
allowing the Lake to recover over time.
The RAOs for OU1 and OU3 were
developed as a result of data collected
during the RI and included activities to
reduce or minimize the exposure to and
release of contaminants in tailings and/
or slag located at the Site. These
activities included:

1. Reducing or minimizing potential
risks to human health associated with
the inhalation of airborne contaminants
from the tailings and/or slag located at
the Site;

2. Reducing or minimizing potential
risks to human health associated with
direct contact with and/or the ingestion
of the tailings and/or the slag located at
the Site;

3. Reducing or minimizing the release
of contaminants in tailings to the
groundwater through leaching; and

4. Reducing or minimizing the release
of contaminants in tailings to the
surface water and sediment by soil
erosion and/or air deposition.

All of the RAOs for the Torch Lake
parcels in this deletion package have
been met with the successful
implementation of a vegetative cover
over the stamp sands, tailing piles, and
slag materials over the various tailings
areas. The vegetative soil cover reduces
airborne and direct contact exposure to
the contaminants in the stamp sands,
tailings, and slag. The affected
groundwater is part of OU2, for which
the selected remedy was no action, and
OU2 was deleted from the NPL in 2002.
Since the selected remedy for
groundwater was no action, it is not
imperative that the OU1 and OU3
remedy achieve the third RAO. The
vegetative soil cover serves to stabilize
the stamp sands, tailings, and slag
underneath and reduce the erosion of
these materials and their associated
contaminants to the surface water and
sediment. The selected remedy for OU1
and OU3 has the following specific
components:

1. Deed restrictions to control the use
of tailing piles so that tailings will not
be left in a condition which is contrary
to the intent of the remedy;

2. Removal of debris such as wood,
empty drums, and other garbage in the
tailing piles for off-site disposal in order
to effectively implement the soil cover
with vegetation;
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3. Soil cover with vegetation in the
following areas:

e Operable Unit 1 tailings in Hubbell/
Tamarack City, Lake Linden, and Mason
Sands (approximately 442 acres);

e Operable Unit 1 slag pile in Hubbell
(approximately 9 acres); and

¢ Operable Unit 3 tailings in Calumet
Lake, Boston Pond, Michigan Smelter,
and Grosse-Point (Point Mills/Dollar
Bay) (approximately 229 acres)

4. Assuming that the slag pile located
in the Quincy Smelter area
(approximately 25 acres) will be
developed as part of a national park, no
action was taken. If this area is not
developed as a national park in the
future, deed restrictions will be sought
to prevent the development of
residences in the slag pile area;

5. North Entry, Redridge and Freda
tailings are excluded from the area to be
covered with soil and vegetation (and
are not currently being proposed for
deletion here). North Entry, Redridge,
and Freda are along the Lake Superior
shore where pounding waves and water
currents will likely retard or destroy any
remedial actions. As a result, EPA
currently believes it to be technically
impracticable to implement the chosen
remedy at these locations.

ROD Amendment for OU1 and OU3
(July 2009)

The amended remedy was developed
because of information that had been
collected and analyzed since the 1992
ROD. The 1992 ROD for OU1 and OU3
determined that no action should be
taken at Quincy Smelter, as it was slated
for development as a national park. The
1992 ROD stipulated that if this area
were not developed as a national park
in the future, deed restrictions would be
implemented to prevent residential
development in the historic slag pile
area. The data presented in the Second
Five-Year Review Report, signed on
March 27, 2008, showed that no
development had occurred to date and
that the stamp sands and slag at the Site
continued to erode into the Portage
Channel, degrading the environment
and weakening the integrity and
protectiveness of the overall remedy.

Based upon this information, EPA
determined that it was appropriate to
modify the remedy selected in the 1992
ROD. A ROD amendment, signed in July
2009, selected a soil and vegetative
cover at Quincy Smelter, consistent
with other stamp sand areas in OU3, to
minimize erosion and aerial deposition
of the stamp sands. Institutional
controls (ICs) were also implemented to
protect the long-term integrity of the
cover materials and minimize direct
contact with the stamp sands and slag

piles. The area addressed with
vegetative cover encompasses about 6.5
acres which are situated outside of the
currently fenced buildings and
structures.

Remedial Design (RD)

In August 1994, an Interagency
Agreement (IAG) was signed with the
United States Department of Agriculture
(USDA)-Natural Resources Conservation
Service (NRCS) to perform RD work.
The RD was conducted in conformance
with the 1992 ROD and was completed
for the entire Site in September 1998. At
that time, the IAG with USDA-NRCS
was amended to perform remedial
action (RA) management and oversight.
The September 1998 IAG was funded
with $13.8 million, and the Michigan
Department of Environmental Quality
(MDEQ) provided a $1.52 million match
for the RA work. The construction
schedule was set at six years (1999—
2004). It was estimated in the 1992 ROD
that remedy implementation time would
be five years. Other factors that
influenced the construction schedule
included the restricted availability of
USDA-NRCS engineers and the
relatively short construction season due
to the northerly location of the Site.

Construction Activities

On-site construction began in June
1999 and was completed in September
2005. A Preliminary Close-Out Report
documenting construction completion
was signed on September 23, 2005.

OouU1

In April 2002, EPA and MDEQ
determined that the remedy was
functioning as intended, and a partial
NPL deletion of the Lake Linden parcel,
in addition to all of OU2, was finalized.
The Hubbell/Tamarack City parcels
were deleted from the NPL via a partial
deletion in 2004.

ou2

No remedial work was required as
part of the OU2 No Action ROD. Thus,
there were no construction activities for
this OU. EPA deleted OU2 in the April
2002 partial NPL deletion.

ouUs3

Construction activities at Calumet
Lake were completed in late October
2003. Shoreline protection, including
rip-rap rock, was also installed along
much of the shoreline where the remedy
was implemented. The rip-rap rock
(boulders averaging about one-foot in
diameter with a specified density and
integrity) protects the remedy from
wave erosion.

RA construction activities were
performed at Calumet Lake in
accordance with approved the design
and specifications. It is anticipated that
the cover material and shoreline
protection installed at the Site will
continue to meet the RAOs established
for the Site.

The Quincy Smelter portion of the
Site was originally excluded from the
vegetative soil cover remedy in the 1992
ROD for OU1 and OU3, as described
previously, assuming that the on-site
slag pile would be developed as part of
the Keweenaw National Historical Park.
The 1992 ROD further stated that if this
area was not developed as a national
park, deed restrictions would be sought
to prevent residential development in
the slag pile area.

In July 2005, EPA removed asbestos
from two buildings at Quincy Smelter as
part of a time-critical removal action. In
August and September 2005, EPA
installed rip-rap along the shoreline and
a water diversion system to prevent
storm water from running directly into
the Keweenaw Waterway. A fence was
also constructed around the buildings.
On September 13, 2005, EPA inspected
the rip-rap and storm water culvert and
found it to be in compliance with all
design specifications.

In July 2006, the Keweenaw National
Historical Park observed and notified
EPA of continued erosion along the
shoreline. During a site inspection in
June 2007, EPA and MDEQ documented
the level of continuing erosion at the
Quincy Smelter, as well as the
continued deterioration of buildings.
EPA discussed the need for further
actions at the property and possible
solutions with the National Park
Service, Franklin Township, and other
stakeholders. As a result of these
communications, EPA conducted a
removal action at Quincy Smelter in
2008 to stabilize area conditions.

A ROD amendment was signed on
July 31, 2009 selecting a vegetative
cover for the stamp sands on the Quincy
Smelter portion of the site. The 1992
ROD selected no action for the Quincy
Smelter area because there were plans to
develop the area as a national park. A
national park was not developed by
2009, and no ICs were implemented for
that area. As a result, EPA determined
that additional remedial action at
Quincy Smelter was necessary. The
ROD amendment required the
implementation of the same vegetative
cover at Quincy Smelter as the rest of
the site. This included placing an
earthen cover over the stamp sands,
debris removal, seeding and mulching,
lined channel/shoreline/slope
protection, access road construction,
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and installation of a fence and metal
gates to secure the site.

Institutional Controls (ICs)

In 1994, EPA issued an
Administrative Order on Consent (AOC)
to all affected landowners requiring
them, within six months of the AOC, to
implement the appropriate deed
restrictions on their property. The deed
restrictions run with the land and bind
future owners to the restrictions. These
ICs serve to protect vegetative cover and
thus prevent residual mining
contamination from entering surface
water by ensuring that no disturbance of
vegetative cover occurs. If disturbance
occurs, the owner is required to replace
soil and repair vegetative cover. There
are restrictive covenants in place on
approximately half of the properties at
the Torch Lake Superfund Site. The ICs
for the parcels proposed for deletion,
Quincy Smelter and Calumet Lake, are
in place and effective. The following
restriction applies at these parcels: if
during the process of any development,
building, construction, or other activity
on the property by or with consent from
the owner of the property, the cover is
disturbed so that upon completion of
the development, construction, building
or other activity on the property by or
with consent of the owner of the
property stamp sand is exposed, then
the owner of the property shall cover
the exposed stamp sand and shall re-
vegetate the re-covered area.

Cleanup Goals

The objectives of the remedies were to
control exposures to Site contaminants
and control erosion of stamp sands,
tailings, and slag to the surface water
and sediments by covering with
vegetation. The remedial actions at
Quincy Smelter and Calumet Lake are
operational and functional. The
remedial actions are functioning
properly and performing as designed.

Operation and Maintenance (O&M)

EPA conducted activities necessary to
ensure that the implemented remedy at
Quincy Smelter and Calumet Lake was
operational and functional for a period
of three years after the remedial
construction at the last parcel. The
remedy was jointly determined by EPA
and MDEQ to be functioning properly
and performing as designed in
September 2008. EPA conducted annual
observations of the remediated areas for
three years after construction, and
conducted major repairs, as necessary,
on each area where the remedy was
implemented.

MDEQ will be conducting O&M of the
shoreline protection and cover material.
In accordance with the September 1998
Superfund Site Contract signed by EPA
and MDEQ, O&M was to begin three
years after the remedy implementation
or when the remedy was jointly
determined by EPA and MDEQ to be
functioning properly as designed,
whichever is earlier. This milestone was
reached in September 2008 for Calumet
Lake and Quincy Smelter, along with
several other Torch Lake property
parcels. EPA has conducted sampling
since then and has been working with
the State to finalize a revised O&M plan
to fit the new estimated recovery time
for the sediment. MDEQ will be
conducting the O&M at Quincy Smelter
and Calumet Lake.

Five-Year Review (FYR)

EPA conducted its most recent FYR at
the Site in March 2013. The 2013 FYR
noted that the remedy at OU3, which
includes Quincy Smelter and Calumet
Lake, is protective of human health and
the environment in the short-term. This
FYR calls for continued documentation
from landowners at the Site to verify
proper deed and permitting restrictions
are in place on wells screened in the
stamp sands on other parcels of OU1
and OU3. Additionally, a lack of
vegetative cover exists on certain
properties of Point Mills. There is also
a recommendation to work with the
Houghton County Road Commission to
ensure that road traction tailings
excavation practices at Point Mills are
consistent with the 1992 ROD. However,
the parcels proposed for this deletion
did not have any issues affecting
protectiveness.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket,
which EPA relied on for
recommendation of the partial deletion
of this Site from the NPL, are available
to the public in the information
repositories and at www.regulations.gov.
Documents in the docket include maps
which identify the specific parcels of
land that are proposed in this Notice
(Quincy Smelter and Calumet Lake).

Determination That the Site Meets the
Criteria for Deletion in the NCP

The NCP (40 CFR 300.425(e)) states
that portions of a site may be deleted
from the NPL when no further response
action is appropriate. EPA, in
consultation with the State of Michigan,

has determined that no further action is
appropriate.

V. Deletion Action

EPA, with concurrence of the State of
Michigan through MDEQ), has
determined that all appropriate
response actions under CERCLA, other
than operation, maintenance, and five-
year reviews, have been completed.
Therefore, EPA is deleting the Quincy
Smelter and Calumet Lake parcels of
OU3 of the Torch Lake Superfund Site
from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective October 15, 2013
unless EPA receives adverse comments
by September 16, 2013. If adverse
comments are received within the 30-
day public comment period, EPA will
publish a timely withdrawal of this
direct final notice of partial deletion
before the effective date of the partial
deletion and it will not take effect. EPA
will prepare a response to comments
and continue with the deletion process
on the basis of the notice of intent to
partially delete and the comments
already received. There will be no
additional opportunity to comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: July 25, 2013.
Susan Hedman,
Regional Administrator, Region 5.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

m 2. Table 1 of Appendix B to part 300
is amended under Michigan “MI” by
revising the entry for ”” Torch Lake”,
“Houghton County, Michigan”.

Appendix B to Part 300—National
Priorities List
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TABLE 1—GENERAL SUPERFUND SECTION
State Site name City/County Notes @
Ml ... TOrch LakKe ..o Houghton ... P

@* * *

* P = Sites with partial deletion(s).

[FR Doc. 2013-19759 Filed 8—-15-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3000

[L13100000 PP0000 LLWO310000; L1990000
P0O0000 LLWO0320000]

RIN 1004—-AE32
Minerals Management: Adjustment of
Cost Recovery Fees

AGENCY: Bureau of Land Management,
Interior.
ACTION: Final rule.

SUMMARY: This final rule amends the
Bureau of Land Management (BLM)
mineral resources regulations to update
some fees that cover the BLM’s cost of
processing certain documents relating to
its minerals programs and some filing
fees for mineral-related documents.
These updated fees include those for
actions such as lease renewals and
mineral patent adjudications.

DATES: This final rule is effective
October 1, 2013.

ADDRESSES: You may send inquiries or
suggestions to Director (630), Bureau of
Land Management, 2134LM, 1849 C
Street NW., Washington, DC 20240;
Attention: RIN 1004-AE32.

FOR FURTHER INFORMATION CONTACT:
Steven Wells, Chief, Division of Fluid
Minerals, 202—912-7143, Mitchell
Leverette, Chief, Division of Solid
Minerals, 202-912-7113; or Faith
Bremner, Regulatory Affairs Analyst,
202—-912-7441. Persons who use a
telecommunications device for the deaf
(TDD) may leave a message for these
individuals with the Federal
Information Relay Service (FIRS) at 1—

800—-877-8339, 24 hours a day, 7 days
a week.

SUPPLEMENTARY INFORMATION:
I. Background

The BLM has specific authority to
charge fees for processing applications
and other documents relating to public
lands under Section 304 of the Federal
Land Policy and Management Act of
1976 (FLPMA), 43 U.S.C. 1734. In 2005,
the BLM published a final cost recovery
rule (70 FR 58854) establishing or
revising certain fees and service charges,
and establishing the method it would
use to adjust those fees and service
charges on an annual basis.

At 43 CFR 3000.12(a), the regulations
provide that the BLM will annually
adjust fees established in Subchapter C
according to changes in the Implicit
Price Deflator for Gross Domestic
Product (IPD-GDP), which is published
quarterly by the U.S. Department of
Commerce. See also 43 CFR 3000.10.
This final rule will allow the BLM to
update these fees and service charges by
October 1 of this year, as required by the
2005 regulation. The fee recalculations
are based on a mathematical formula.
The public had an opportunity to
comment on this procedure during the
comment period on the original cost
recovery rule, and this new rule simply
administers the procedure set forth in
those regulations. Therefore, the BLM
has changed the fees in this final rule
without providing opportunity for
additional notice and comment. The
Department of the Interior, therefore, for
good cause finds under 5 U.S.C.
553(b)(B) and (d)(3) that notice and
public comment procedures are
unnecessary.

I1. Discussion of Final Rule

The BLM publishes a fee update rule
each year, which becomes effective on

October 1 of that year. The fee updates
are based on the change in the IPD-GDP
from the 4th Quarter of one calendar
year to the 4th Quarter of the following
calendar year. This fee update rule is
based on the change in the IPD-GDP
from the 4th Quarter of 2011 to the 4th
Quarter of 2012, thus reflecting the rate
of inflation over four calendar quarters.

The fee is calculated by applying the
IPD-GDP to the base value from the
previous year’s rule, also known as the
“existing value.” This calculation
results in an updated base value. The
updated base value is then rounded to
the closest multiple of $5, or to the
nearest cent for fees under $1, to
establish the new fee.

Under this rule, 30 fees will remain
the same and 18 fees will increase. Nine
of the fee increases will amount to $5
each. The largest increase, $55, will be
applied to the fee for adjudicating a
mineral patent application containing
more than 10 claims, which will
increase from $2,940 to $2,995. The fee
for adjudicating a patent application
containing 10 or fewer claims will
increase by $25—from $1,470 to $1,495.

In this rule, we will correct the title
given in the table for 43 CFR part 3730.
The title used in prior rules, “Multiple
Use, Mining,” is actually the title for
Group 3700, the group of regulations
that includes part 3730. The specific
title for part 3730, in which the fee for
a notice of protest of placer mining
operations is found at 43 CFR 3736.2(b),
is “Public Law 359; Mining in Powersite
Withdrawals: General.” This is a
technical revision that has no
substantive effect.

The calculations that resulted in the
new fees are included in the table
below:
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FIXeED COST RECOVERY FEES FY14
Document/Action Existing fee 1 Existing value 2 IlriTcDr;aGs%F; New value 4 New fee 5
Oil & Gas (parts 3100, 3110, 3120, 3130, 3150)
Noncompetitive lease application ..........cccoceevvvecerenncnne $ 390 $ 390.65 $719 $ 397.84 $ 400
Competitive lease application .........c.cccoverieenieniecnineene. 150 151.60 2.79 154.39 155
Assignment and transfer of record title or operating

FIGNTS e 85 87.46 1.61 89.07 90
Overriding royalty transfer, payment out of production ... 10 11.66 0.21 11.87 10
Name change, corporate merger or transfer to heir/devi-

SEE et e 205 204.06 3.75 207.81 210
Lease consolidation ........cccccccceiiiiiiienieeneeece e 430 431.46 7.94 439.40 440
Lease renewal or exchange .... 390 390.65 719 397.84 400
Lease reinstatement, Class | ... 75 75.79 1.39 77.18 75
Leasing under right-of-way ...... 390 390.65 719 397.84 400
Geophysical exploration permit application—Alaska ....... 25 | s | e | e 625
Renewal of exploration permit—Alaska .............ccceeceeenee 25 | o | i | e 725

Geothermal (part 3200)
Noncompetitive lease application ...........ccccevieinieennnnn. 390 390.65 719 397.84 400
Competitive lease application ........c.cccceevereeiineencnennn, 150 151.60 2.79 154.39 155
Assignment and transfer of record title or operating

FIGNTS e 85 87.46 1.61 89.07 90
Name change, corporate merger or transfer to heir/devi-

SEE ettt e 205 204.06 3.75 207.81 210
Lease consolidation .... 430 431.46 7.94 439.40 440
Lease reinstatement ... 75 75.79 1.39 77.18 75
Nomination of lands: ...........c....... 110 109.15 2.01 111.16 110

plus per acre nomination fee ..........cccceeviiriiiiennnen. 0.11 0.10915 0.00201 0.11116 0.11
Site license application .........ccccceieeriieiniinieene e 60 58.30 1.07 59.37 60
Assignment or transfer of site license ..........cccceeeeeeennee 60 58.30 1.07 59.37 60

Coal (parts 3400, 3470)
License to mine application .........cccccccevvieeiiireennineeene, 10 11.66 0.21 11.87 10
Exploration license application ... 320 320.68 5.90 326.58 325
Lease or lease interest transfer 65 64.15 1.18 65.33 65
Leasing of Solid Minerals Other Than Coal and Oil Shale (parts 3500, 3580)
Applications other than those listed below ...................... 35 34.99 0.64 35.63 35
Prospecting permit application amendment ... 65 64.15 1.18 65.33 65
Extension of prospecting permit .................... 105 104.95 1.93 106.88 105
Lease modification or fringe acreage lease 30 29.16 0.54 29.70 30
Lease renewal ........ccceoeeiiiiiiee i 500 501.44 9.23 510.67 510
Assignment, sublease, or transfer of operating rights ..... 30 29.16 0.54 29.70 30
Transfer of overriding royalty 30 29.16 0.54 29.70 30
USE PEIMIt ....oeiieiieieeieeeeeeeee e 30 29.16 0.54 29.70 30
Shasta and Trinity hardrock mineral lease 30 29.16 0.54 29.70 30
Renewal of existing sand and gravel lease in Nevada ... 30 29.16 0.54 29.70 30
Public Law 359; Mining in Powersite Withdrawals: General (part 3730)
Notice of protest of placer mining operations .................. 10 11.66 0.21 11.87 10
Mining Law Administration (parts 3800, 3810, 3830, 3850, 3860, 3870)

Application to open lands to location ............cccocceeeeineenn. 10 11.66 0.21 11.87 10
Notice of location ..........cccoevviiiiiiiien 15 17.48 0.32 17.80 20
Amendment of location ............ 10 11.66 0.21 11.87 10
Transfer of mining claim/site ........... 10 11.66 0.21 11.87 10
Recording an annual FLPMA filing .... 10 11.66 0.21 11.87 10
Deferment of assessment WOrk .........cccccovvvveiieniiieneennen. 105 104.95 1.93 106.88 105
Recording a notice of intent to locate mining claims on

Stockraising Homestead Act lands ............c.ccceeeeee. 30 29.16 0.54 29.70 30
Mineral patent adjudication:

(more than 10 claims) ......ccocceeiiiiiiiiierieeee e 2,940 2,938.65 54.07 2,992.72 2,995

(10 or fewer claims) .... 1,470 1,469.31 27.04 1,496.35 1,495
Adverse claim ................ 105 104.95 1.93 106.88 105
Protest ... 65 64.15 1.18 65.33 65
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FIXED COST RECOVERY FEES FY14—Continued
Document/Action Existing fee Existing value 2 Ilrl?cDr;Ss%z New value 4 New fee 5
Oil Shale Management (parts 3900, 3910, 3930)
Exploration license application ...........ccccccceviiiiiiiiiiieens 310 307.58 5.66 313.24 315
Application for assignment or sublease of record title or
overriding royalty ..o 65 62.56 1.15 63.71 65

1The Existing Fee was established by the 2012 (Fiscal Year 2013) cost recovery fee update rule published September 10, 2012 (77 FR

55420), effective October 1, 2012.

2The Existing Value is the figure from the New Value column in the previous year’s rule.
3From 4th Quarter 2011 to 4th Quarter 2012, the IPD-GDP increased by 1.84 percent. The value in the IPD-GDP Increase column is 1.84

percent of the Existing Value.

4The sum of the Existing Value and the IPD-GDP Increase is the New Value.
5The New Fee for Fiscal Year 2014 is the New Value rounded to the nearest $5 for values equal to or greater than $1, or to the nearest

penny for values under $1.

6 Section 365 of the Energy Policy Act of 2005 (Pub. L. 109-58) directed in subsection (i) that “the Secretary shall not implement a rulemaking
that would enable an increase in fees to recover additional costs related to processing drilling-related permit applications and use authorizations.”
In the 2005 cost recovery rule, the BLM interpreted this prohibition to apply to geophysical exploration permits. 70 FR 58854—58855. While the
$25 fees for geophysical exploration permit applications for Alaska and renewals of exploration permits for Alaska pre-dated the 2005 cost recov-
ery rule and were not affected by the Energy Policy Act prohibition, the BLM interprets the Energy Policy Act provision as prohibiting it from in-

creasing this $25 fee.

7The BLM interprets the Energy Policy Act prohibition discussed in footnote 6, above, as prohibiting it from increasing this $25 fee, as well.
Source for Implicit Price Deflator for Gross Domestic Product data: U.S. Department of Commerce, Bureau of Economic Analysis (April 26,

2013).

III. How Fees Are Adjusted

Each year, the figures in the Existing
Value column in the table above (not
those in the Existing Fee column) are
used as the basis for calculating the
adjustment to these fees. The Existing
Value is the figure from the New Value
column in the previous year’s rule. In
the case of fees that were not in the table
the previous year, or that had no figure
in the New Value column the previous
year, the Existing Value is the same as
the Existing Fee. Because the new fees
are derived from the new values—
rounded to the nearest $5 or the nearest
penny for fees under $1—adjustments
based on the figures in the Existing Fee
column would lead to significantly
over- or under-valued fees over time.
Accordingly, fee adjustments are made
by multiplying the annual change in the
IPD-GDP by the figure in the Existing
Value column. This calculation defines
the New Value for this year, which is
then rounded to the nearest $5 or the
nearest penny for fees under $1, to
establish the New Fee.

IV. Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and the Office of Management and
Budget has not reviewed this rule under
Executive Order 12866.

The BLM has determined that the rule
will not have an annual effect on the
economy of $100 million or more. It will
not adversely affect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governments or
communities. The changes in today’s
rule are much smaller than those in the
2005 final rule, which did not approach
the threshold in Executive Order 12866.
For instructions on how to view a copy
of the analysis prepared in conjunction
with the 2005 final rule, please contact
one of the persons listed in the FOR
FURTHER INFORMATION CONTACT section
above.

This rule will not create
inconsistencies or otherwise interfere
with an action taken or planned by
another agency. This rule does not
change the relationships of the onshore
minerals programs with other agencies’
actions. These relationships are
included in agreements and memoranda
of understanding that would not change
with this rule.

In addition, this final rule does not
materially affect the budgetary impact of
entitlements, grants, or loan programs,
or the rights and obligations of their
recipients. This rule applies an inflation
factor that increases some existing user
fees for processing documents
associated with the onshore minerals
programs. However, most of these fee
increases are less than 3 percent and
none of the increases materially affect
the budgetary impact of user fees.

Finally, this rule will not raise novel
legal issues. As explained above, this
rule simply implements an annual
process to account for inflation that was
adopted by and explained in the 2005
cost recovery rule.

The Regulatory Flexibility Act

This final rule will not have a
significant economic effect on a

substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). A Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required. For the purposes
of this section, a small entity is defined
by the Small Business Administration
(SBA) for mining (broadly inclusive of
metal mining, coal mining, oil and gas
extraction, and the mining and
quarrying of nonmetallic minerals) as an
individual, limited partnership, or small
company considered to be at arm’s
length from the control of any parent
companies, with fewer than 500
employees. The SBA defines a small
entity differently, however, for leasing
Federal land for coal mining. A coal
lessee is a small entity if it employs not
more than 250 people, including people
working for its affiliates.

The SBA would consider many, if not
most, of the operators the BLM works
with in the onshore minerals programs
to be small entities. The BLM notes that
this final rule does not affect service
industries, for which the SBA has a
different definition of “small entity.”

The final rule may affect a large
number of small entities since 18 fees
for activities on public lands will be
increased. However, the BLM has
concluded that the effects will not be
significant. Most of the fixed fee
increases will be less than 3 percent as
a result of this final rule. The
adjustments result in no increase in the
fee for the processing of 30 documents
relating to the BLM’s minerals
programs. The highest adjustment, in
dollar terms, is for adjudications of
mineral patent applications involving
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more than 10 mining claims, which will
be increased by $55. For the 2005 final
rule, the BLM completed a threshold
analysis, which is available for public
review in the administrative record for
that rule. For instructions on how to
view a copy of that analysis, please
contact one of the persons listed in the
FOR FURTHER INFORMATION CONTACT
section above. The analysis for the 2005
rule concluded that the fees would not
have a significant economic effect on a
substantial number of small entities.
The fee increases implemented in
today’s rule are substantially smaller
than those provided for in the 2005 rule.

The Small Business Regulatory
Enforcement Fairness Act

This final rule is not a “‘major rule”
as defined at 5 U.S.C. 804(2). The final
rule will not have an annual effect on
the economy greater than $100 million;
it will not result in major cost or price
increases for consumers, industries,
government agencies, or regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
For the 2005 final rule, which
established the fee adjustment
procedure that this rule implements, the
BLM completed a threshold analysis,
which is available for public review in
the administrative record for that rule.
The fee increases implemented in
today’s rule are substantially smaller
than those provided for in the 2005 rule.

Executive Order 13132, Federalism

This final rule will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. In accordance
with Executive Order 13132, therefore,
we find that the final rule does not have
significant federalism effects. A
federalism assessment is not required.

The Paperwork Reduction Act of 1995

These regulations contain information
collection requirements. As required by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the BLM
submitted a copy of the proposed
information collection requirements to
the Office of Management and Budget
(OMB) for review. The OMB approved
the information collection requirements
under the following Control Numbers:

Oil and Gas

(1) 1004-0034 which expires July 31,
2015;

(2) 1004—-0137 which expires October
31, 2014;

(3) 1004—-0162 which expires July 31,
2015;

(4) 1004—-0185 which expires
December 31, 2015;

Geothermal

(5) 1004—0132 which expires
December 31, 2013;

Coal

(6) 1004—0073 which expires August
31, 2013, renewal pending;

Mining Claims
(7) 1004—-0025 which expires March
31, 2016;

(8) 1004—0114 which expires August
31, 2013; and

Leasing of Solid Minerals Other Than
Oil Shale

(9) 1004-0121 which expires March
31, 2016.

Takings Implication Assessment
(Executive Order 12630)

As required by Executive Order
12630, the BLM has determined that
this rule will not cause a taking of
private property. No private property
rights will be affected by a rule that
merely updates fees. The BLM therefore
certifies that this final rule does not
represent a governmental action capable
of interference with constitutionally
protected property rights.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the BLM finds that this final rule
will not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Executive
Order.

The National Environmental Policy Act
(NEPA)

The BLM has determined that this
final rule is administrative and involves
only procedural changes addressing fee
requirements. In promulgating this rule,
the government is conducting routine
and continuing government business of
an administrative nature having limited
context and intensity. Therefore, it is
categorically excluded from
environmental review under Section
102(2)(C) of NEPA, pursuant to 43 CFR
46.205 and 46.210(c) and (i). The final
rule does not meet any of the 12 criteria
for exceptions to categorical exclusions
listed at 43 CFR 46.215.

Pursuant to Council on
Environmental Quality (CEQ)
regulations and the environmental
policies and procedures of the

Department of the Interior, the term
“categorical exclusions” means
categories of actions “which do not
individually or cumulatively have a
significant effect on the human
environment and which have been
found to have no such effect in
procedures adopted by a Federal agency
in implementation of [CEQ] regulations
(§ 1507.3) and for which, therefore,
neither an environmental assessment
nor an environmental impact statement
is required.” 40 CFR 1508.4; see also
BLM National Environmental Policy Act
Handbook H-1790-1, Ch. 4, at 17 (Jan.
2008).

The Unfunded Mandates Reform Act of
1995

The BLM has determined that this
final rule is not significant under the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1501 et seq., because it
will not result in State, local, private
sector, or tribal government
expenditures of $100 million or more in
any one year, 2 U.S.C. 1532. This rule
will not significantly or uniquely affect
small governments. Therefore, the BLM
is not required to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act.

Consultation and Coordination With
Indian Tribal Governments (Executive
Order 13175)

In accordance with Executive Order
13175, the BLM has determined that
this final rule does not include policies
that have tribal implications. A key
factor is whether the rule would have
substantial direct effects on one or more
Indian tribes. The BLM has not found
any substantial direct effects.
Consequently, the BLM did not utilize
the consultation process set forth in
Section 5 of the Executive Order.

Information Quality Act

In developing this rule, the BLM did
not conduct or use a study, experiment,
or survey requiring peer review under
the Information Quality Act (Pub. L.
106-554).

Effects on the Nation’s Energy Supply
(Executive Order 13211)

In accordance with Executive Order
13211, the BLM has determined that
this final rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
distribution of or use of energy would
not be unduly affected by this final rule.
It merely adjusts certain administrative
cost recovery fees to account for
inflation.
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Author PART 3000—MINERALS §3000.12 What is the fee schedule for
i ?
The principal author of this rule is MANAGEMENT: GENERAL fixed fees? . . .
Faith Bremner of the Division of . (a) The table in this section shows the
Regulatory Affairs, Bureau of Land m 1. The authority citation for part 3000 fixed fees that you must pay to the BLM
Management. continues to read as follows: for the services listed for Fiscal Year
. 2014. These fees are nonrefundable and

List of Subjects in 43 CFR Part 3000 Authority: 16 U.S.C. 3101 et seq.; 30 U.S.C. must be included with documents you

181 et seq., 301-306, 351-359, and 601 et
seq.; 31 U.S.C. 9701; 40 U.S.C. 471 et seq.;
42 U.S.C. 6508; 43 U.S.C. 1701 et seq.; and

Public lands—mineral resources,
Reporting and recordkeeping
requirements.

Tommy P. Beaudreau,
Acting Assistant Secretary, Land and Subpart 3000—General

m 2. Amend § 3000.12 by revising

For reasons stated in the preamble, paragraph (a) to read as follows:

the Bureau of Land Management

FY 2014 PROCESSING AND FILING FEE TABLE

file under this chapter. Fees will be
adjusted annually according to the
Pub. L 97-35. 05 Stat. 357 change in the Implicit Price Deflator for
ub. L. ’ at. : Gross Domestic Product (IPD-GDP) by
way of publication of a final rule in the
: Federal Register and will subsequently
Minerals Management. be posted on the BLM Web site
(http://www.blm.gov) before October 1
each year. Revised fees are effective
amends 43 CFR Chapter II as follows: each year on October 1.

Document/action

Oil & Gas (parts 3100, 3110, 3120, 3130, 3150)

Noncompetitive 16ase apPlICALION ...t e e et e e e et e e e sae e e e e nnn e e e e nreenannee
Competitive lease application
Assignment and transfer of record title or operating rights ...........ooiiiiiiiii e
Overriding royalty transfer, payment out of ProdUCHION ..........ccccoiiiiiiiiieii e
Name change, corporate merger or transfer to heir/devisee ..
Lease consolidation ...........cccceeiieiiiiiiiniie e
Lease renewal OF EXCRANGE .........cocuiiiiiiiii e e e s s s
Lease reiNStatEMENT, CIASS | .....coiii ittt e e e e e st e e e e e e e e s aaaaeeeeeeeeeasbaaeeeeeseasnsaeeeeeeeennsarneeeeean
Leasing under right-of-way .........ccccccooviiiiiiiniinens
Geophysical exploration permit application—Alaska

Renewal of exploration PermMIt—AIRSKA ...........coiiiiiiiiiieie ettt st n e sr e e
Noncompetitive 1ease appliCatioN ..........c.ooiiiiiiiii e e 400
Competitive 18aS€ @PPIICALION .......oi.iiiiire ittt b et b ettt ettt nae e 155
Assignment and transfer of record title or operating rights ... 90
Name change, corporate merger or transfer 10 heir/deViSEE ............ccciiiiiiiiiiiiiie e 210
LeaSE CONSONAATION ... .ottt ettt h ettt e bt e e bt e et e e e bt nae e et e e ean e e bt e saneennnenareentneenne 440
LeASE rEINSTAIEMENT ... ..ottt h ettt b et et e bt e e bt e nae e et e e eab e e bt e ean e e nbe e nr e e nbeeaane 75
NOMINALION OF TANAS ...ttt a et h e bt e s b et et ena et et e e eas e e abeesaneenbeenaneenaneanne 110
ol TR o= T = Vo (Y aToT o 011 =TT o I {= = S 0.11
ST N o= g TR Vo) o] [To= o] ISP PP SRR 60
Assignment or transfer Of Sit8 ICEBNSE .......ooiiiiiiiiie ettt st sttt e e saeesree s 60
License 10 MiNe @pPliCALION .........oouiiiiiiie ettt et st b e s a e r e aa e 10
Exploration license application .... 325
Lease or [ease INTEreSt traNSTEr ..ottt sre et 65

Leasing of Solid Minerals Other Than Coal and Oil Shale (parts 3500, 3580)

Applications other than those lISTEA DEIOW ........eeeeiiiiii e e e e s e e e e e e s nnneees
Prospecting permit application amendment ...
Extension of prospecting permit ....................
Lease modification or fringe acreage lease

Lease renewal ..........ccccceeviiiiiiiii i

Assignment, sublease, or transfer of operating fights ..o 30
Transfer of OVErridiNg FOYAITY .........oouiii et e e sae e s ne e 30
Use permit ......cccoceviieiieiiieseecee e 30
Shasta and Trinity hardrock mineral lease 30
Renewal of existing sand and gravel lease in Nevada ..o 30
Public Law 359; Mining in Powersite Withdrawals: General (part 3730)
Notice of protest of placer MiNING OPEratiONS .........co.iiiiiiiiiie ettt e ereesaeeeane ‘ 10
Mining Law Administration (parts 3800, 3810, 3830, 3850, 3860, 3870)
Application to open 1ands t0 I0CAION ...........cociiiiiiiii e e ‘ 10
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FY 2014 PROCESSING AND FILING FEE TABLE—Continued

Document/action

FY 2014 fee

Notice of location”
Amendment of location
Transfer of mining claim/site .
Recording an annual FLPMA filing

Deferment of assessment work ...........cccceeveennee.
Recording a notice of intent to locate mining claims on Stockraising Homestead Act lands ..
Mineral patent adjudication .............cccccovvvrieenee.

..... 2,995 (more than 10 claims)
1,495 (10 or fewer claims)

AQVEISE CIAIM ..ttt e a ettt e eh et et e e b et e st e sa et e b e e ea bt e bt e eat e e eh et e bt e be e e bt e naneeteeeaneenneeeareens 105

L (01T OO P PP UR PP 65
Oil Shale Management (parts 3900, 3910, 3930)

Exploration liCenSe @pPliCALION ..........coiiiiiiiiiieie et 315

Application for assignment or sublease of record title or overriding royalty ........cccccocoeriiiieiiienie e 65

“To record a mining claim or site location, you must pay this processing fee along with the initial maintenance fee and the one-time location

fee required by statute. 43 CFR part 3833.

* * * * *

[FR Doc. 2013-20037 Filed 8-15—13; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 206

[Docket ID: FEMA-2013-0015]

RIN 1660-AA79

Dispute Resolution Pilot Program for
Public Assistance Appeals

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Section 1105 of the Sandy
Recovery Improvement Act of 2013
directs FEMA to establish a nationwide
Dispute Resolution Pilot Program
(DRPP) in order to facilitate an efficient
recovery from major disasters, including
arbitration by an independent review
panel, to resolve disputes relating to
Public Assistance projects. This final
rule establishes an option for arbitration
under the Public Assistance Program
administered by the Federal Emergency
Management Agency (FEMA). The
option allows applicants to file for
arbitration, instead of a second appeal
under FEMA'’s current Public Assistance
Program. The requests for review under
the DRPP must be submitted by
December 31, 2015. This final rule
provides the procedures and the
standard of review that FEMA will
apply under the arbitration option.
DATES: Effective Date: August 16, 2013.
FOR FURTHER INFORMATION CONTACT:
William Roche, Infrastructure Branch

Chief, Recovery Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC, 20472—
3100, Phone: (202) 212—-2340 or Email:
william.roche@fema.dhs.gov.
SUPPLEMENTARY INFORMATION:

Table of Abbreviations

APA—Administrative Procedure Act

ARRA—American Recovery and
Reinvestment Act of 2009

CFR—Code of Federal Regulations

DRPP—Dispute Resolution Pilot Program

EA—Environmental Assessment

EIS—Environmental Impact Statement

FEMA—Federal Emergency Management
Agency

NEPA—National Environmental Policy Act
of 1969

OMB—Office of Management and Budget

PRA—Paperwork Reduction Act of 1995

RFA—Regulatory Flexibility Act

SRIA—Sandy Recovery Improvement Act of
2013

Stafford Act—Robert T. Stafford Disaster
Relief and Emergency Assistance Act, as
amended
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I. Executive Summary

A. Purpose of the Regulatory Action

This section provides a concise
description of the major provisions in
this final rule. The Federal Emergency
Management Agency (FEMA) also
provides a summary of the costs and
benefits of this final rule in this section.
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1. Need for the Regulatory Action

FEMA currently authorizes a two-
level appeal process for applicants that
dispute a FEMA determination related
to an application for Public Assistance.
Under the Public Assistance Program,
FEMA awards grants to State and local
governments, Indian Tribal
governments, and certain private
nonprofit organizations (applicants) to
assist them in responding to and
recovering from Presidentially declared
emergencies and major disasters. The
final rule will add a new section at
section 206.10, to 44 CFR Part 206. This
new section will provide the procedures
under which an applicant may request
the use of arbitration instead of a second
appeal under FEMA'’s Public Assistance
Program.

In order to facilitate an efficient
recovery from major disasters, section
1105 of the Sandy Recovery
Improvement Act of 2013 (SRIA) directs
FEMA to establish the Dispute
Resolution Pilot Program (DRPP). This
final rule pertains to SRIA’s specific
requirement that FEMA provide the
option of arbitration by an independent
review panel to Public Assistance
applicants. Arbitration by an
independent review panel will only be
available for disputes related to
disasters declared on or after October
30, 2012, in an amount equal to or
greater than $1,000,000, for projects
with a non-Federal cost share
requirement (i.e.. the grantee/subgrantee
have a State/Tribal/local cost share
requirement), and for applicants that
have completed a first appeal pursuant
to 44 CFR 206.206. The arbitration

decisions will be binding. The authority
for section 1105 of SRIA sunsets on
December 31, 2015; therefore, the
requests for review under the DRPP
must be submitted by December 31,
2015.

2. Legal Authority for the Regulatory
Action

Section 1105 of SRIA * mandates that
FEMA establish procedures under
which an applicant seeking disaster
assistance under FEMA’s Public
Assistance Program may request the use
of alternative dispute resolution,
including arbitration by an independent
review panel, to resolve disputes related
to eligibility for such disaster assistance.
SRIA identifies this as the DRPP and
provides a sunset provision prohibiting
requests for arbitration after December
31, 2015. This final rule lays out the
procedures for the binding arbitration
requirement of the DRPP.

B. Summary of the Major Provisions of
the Regulatory Action

This rule provides the procedures
FEMA and the independent review
panels will apply to requests for
arbitration under the DRPP, including
deadlines for filing the requests, where
the requests must be filed, the
documents each party must submit, the
manner and timing by which the
independent review panel will set up
preliminary conferences and hearings,
how the independent review panel will
evaluate any jurisdictional challenges, a
standard of review to be applied at the
hearings, and the timing of the
independent review panel’s decisions.

C. Summary of Costs and Benefits

As this rule provides the option for
arbitration instead of a second appeal, it
imposes no mandatory costs on the
public. FEMA estimates an DRPP
annual average net cost of $1,392,147
based on an estimated average 20
arbitration requests per year and costs
associated with initial arbitration
processing, preliminary administrative
conferences, oral hearings, jurisdictional
challenges, frivolous requests, and cost
savings associated with second appeals
not completed in favor of arbitration.
This cost includes a $401,142 applicant
net cost, $60,937 grantee net cost, and
$930,068 FEMA net cost (including
independent review panel costs).

Benefits of this rule include providing
flexibility for applicant recourse and a
likely increase in applicant satisfaction
through the use of an independent
panel. It also institutes a streamlined
process that clearly identifies areas/
issues in dispute and encourages the use
of arbitration when appropriate, thereby
increasing the speed at which disputes
are resolved. Furthermore, information
from the pilot will help determine if
arbitration should be provided as a
permanent option in the future.

FEMA uses the net annual average
cost identified above to calculate an
DRPP total cost of $3.5 million
(undiscounted) for the 2.5 years of the
pilot program. At a 7 percent discount
rate, the total cost equals $3.2 million
and $1.4 million annualized. The
summary table below presents a
summary of the benefits and costs of the
rule.

TABLE 1—COMPARISON OF DISPUTE RESOLUTION PILOT PROGRAM NET COSTS AND BENEFITS

Year Total 7% Discount2 | 3% Discount3 Benefits

2013 . $696,074 $696,074 $696,074 | Provides flexibility for applicant recourse and likely increases appli-
cant satisfaction through use of an independent panel.

2014 e 1,392,147 1,301,072 1,351,599 | Institutes a streamlined process that clearly identifies areas/issues
in dispute and encourages use of arbitration, when appropriate,
thereby increasing speed at which disputes are resolved.

2015 s 1,392,147 1,215,955 1,312,232 | Information from pilot will help determine if arbitration should be a
permanent option.

Total oo 3,480,368 3,213,101 3,359,905
Annualized ... | ccoovrieiiieee 1,445,344 1,415,041

1Year 2013 only contains 6 months of activity; thus half the annual average cost. Also, as the rule is expected to be published in 2013; the as-
sociated discount equates to 1 which does not change 2013 dollar values.

27% Discount = Total x (1/(1+0.07) — (year-2013)).

33% Discount = Total x(1/(1+0.03) — (year-2013)).

1Sandy Recovery Improvement Act of 2013,
Public Law 113-2, 127 Stat. 43 (Jan. 29, 2013), 42
U.S.C. 5189a note.
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II. Background

A. Sandy Recovery Improvement Act of
2013

On January 29, 2013, President
Obama signed into law the Sandy
Recovery Improvement Act of 2013 2
(SRIA). The law authorizes several
significant changes to the way the
Federal Emergency Management Agency
(FEMA) may deliver disaster assistance
under a variety of programs. Section
1105 of SRIA directs FEMA to establish
a nationwide Dispute Resolution Pilot
Program (DRPP), including arbitration
by an independent review panel to
resolve disputes relating to Public
Assistance projects, in order to facilitate
an efficient recovery from major
disasters. This final rule establishes the
DRPP for arbitration by an independent
review panel of second appeals.
Arbitration by an independent review
panel will only be available for disputes
in an amount equal to or greater than
$1,000,000, for projects with a non-
Federal cost share requirement (i.e., the
grantee/subgrantee have a State/Tribal/
local cost share requirement), and for
applicants that have completed a first
appeal pursuant to 44 CFR 206.206. The
arbitration decisions will be binding
upon the parties to the dispute as
required by section 1105(b)(2) of SRIA.
Applicants may choose to use for their
second appeal either the DRPP or the
review already offered under 44 CFR
206.206. Under section 1105 of SRIA,
the authority to accept requests for
arbitration pursuant to the DRPP sunsets
on December 31, 2015; therefore, the
requests for review under this Program
must be submitted by December 31,
2015. However, pursuant to this rule,
FEMA will continue to process and
finalize any proper request made on or
before December 31, 2015.

The arbitration process available
under the DRPP is separate and distinct
from the arbitration process established
by the Arbitration for Public Assistance
Determinations Related to Hurricanes
Katrina and Rita (Disasters DR—1603,
DR-1604, DR-1605, DR—1606, and DR—
1607) final rule. See 74 FR 44761, Aug.
31, 2009, 44 CFR 206.209. The
differences between the Hurricanes
Katrina and Rita arbitration process and
the DRPP include, but are not limited to:
(1) The Hurricanes Katrina and Rita
arbitration process is limited to just
Hurricanes Katrina and Rita claims; (2)
there is no sunset date for the
Hurricanes Katrina and Rita arbitration
process; (3) the amount in dispute for

2 Sandy Recovery Improvement Act of 2013,
Public Law 113-2, 127 Stat. 43 (Jan. 29, 2013), 42
U.S.C. 5189a note.

the Hurricanes Katrina and Rita
arbitration process is $500,000, whereas
the amount in dispute for the DRPP is
$1,000,000; (4) there is no standard of
review specified for the Hurricanes
Katrina and Rita arbitration process,
whereas the standard of review for the
DRPP is arbitrary, capricious, or an
abuse of discretion; (5) the Hurricanes
Katrina and Rita arbitration process
does not require the applicant to
complete a first appeal under 44 CFR
206.206, whereas the DRPP does require
the applicant to complete a first appeal;
and (6) the DRPP limits the evidence to
be presented to the administrative
record that was established as of the
first appeal, whereas the Hurricanes
Katrina and Rita arbitration process
does not limit the evidence that may be
presented. Despite these differences,
various aspects of the Katrina and Rita
Arbitration Program provide insight into
how the DRPP may operate, such as the
frequency of in-person hearings, number
of participants at preliminary
administrative conferences and
hearings, and time spent preparing
arbitration materials. FEMA has used
such information to help inform its
economic analysis.

B. Public Assistance Process for Project
Approval

Under the Public Assistance Program,
authorized by the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act 3 (Stafford Act), FEMA
awards grants to eligible applicants to
assist them in responding to and
recovering from Presidentially-declared
emergencies and major disasters as
quickly as possible. The grantee, as
defined at 44 CFR 206.201(e), is the
government to which a grant is awarded
and which is accountable for the use of
the funds provided. Generally, the State
for which the emergency or major
disaster is declared is the grantee. The
applicant, as defined at 44 CFR
206.201(a), is a State agency, local
government, or eligible private
nonprofit organization submitting an
application to the grantee for assistance
under the State’s grant.

The Public Assistance Program
provides Federal funds for debris
removal, emergency protective
measures, and permanent restoration of
infrastructure. When the President
declares an emergency or major disaster
declaration authorizing the Public
Assistance Program, that presidential
declaration automatically authorizes
FEMA to accept applications from

3 Disaster Relief Act of 1974, Public Law 93-288,
88 Stat. 143 (May 22, 1974), as amended, 42 U.S.C.
5121 et seq.

eligible applicants under the Public
Assistance Program. To apply for a grant
under the Public Assistance Program,
the eligible applicant must submit a
Request for Public Assistance to FEMA
through the grantee, which is usually
the State but may be an Indian Tribal
government. An eligible applicant may
use FF—009-0—-49, to apply for public
assistance. Upon award, the grantee
notifies the applicant of the award, and
the applicant becomes a subgrantee.

Project Worksheets for large projects
are developed by a FEMA Project
Specialist, working with a grantee
representative and the applicant, and
are submitted directly to a FEMA Public
Assistance Crew Leader for review and
processing. A Project Worksheet is the
primary form used to document the
location, damage description and
dimensions, scope of work, and cost
estimate for a project. Although large
projects are funded on documented
actual costs, work typically is not
complete at the time of project
formulation, Project Worksheet
development, and approval. Therefore,
FEMA obligates large project grants
based on estimated costs and relies on
financial reconciliation at project
closeout for final costs. The obligation
process is the process by which funds
are made available to the grantee. The
funds reside in a Federal account until
drawn down by the grantee and
disbursed to the applicant, unless
partially or otherwise deobligated for
reasons including, but not limited to,
discrepancies between estimated and
actual costs, updated estimates, a
determination that a prior eligibility
determination was incorrect, additional
funds received from other sources that
could represent a prohibited duplication
of benefits, or expiration of the period
of performance.

At times an applicant/grantee or
applicant may disagree with FEMA
regarding a determination related to
their request for Public Assistance. Such
disagreements may include, for
instance, whether an applicant, facility,
item of work, or project is eligible for
Public Assistance; whether approved
costs are sufficient to complete the
work; whether a requested time
extension was properly denied; whether
a portion of the cost claimed for the
work is eligible; or whether the
approved scope of work is correct. In
such circumstances, the applicant may
appeal FEMA’s determination. See 44
CFR 206.206.

C. Public Assistance Appeal Process
Under 44 CFR 206.206

Traditionally, under the appeals
procedures in 44 CFR 206.206, an
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eligible applicant may appeal any
determination made by FEMA related to
an application for or the provision of
Public Assistance. There are two levels
of appeal. The first level appeal is to the
FEMA Regional Administrator. The
second level appeal is to the FEMA
Assistant Administrator for Recovery.

The applicant must file an appeal
with the grantee within 60 days of the
appellant’s receipt of a notice from
FEMA of the Federal determination that
is being appealed. The applicant must
provide documentation to support the
position of the appeal. In this
documentation, the applicant will
specify the monetary amount in dispute
and the provisions in Federal law,
regulation, or policy with which the
applicant believes the initial action by
FEMA was inconsistent. The grantee
reviews and evaluates the appeal
documentation. The grantee then
prepares a written recommendation on
the merits of the appeal and forwards
that recommendation to the FEMA
Regional Administrator within 60 days
of the grantee’s receipt of the appeal
from the applicant.

The FEMA Regional Administrator
reviews the appeal and takes one of two
actions: (1) Renders a decision on the
appeal and informs the grantee of the
decision; or (2) requests additional
information. If the appeal is granted, the
FEMA Regional Administrator takes
appropriate action, such as approving
additional funding or sending a Project
Specialist to meet with the appellant to
determine additional eligible funding.

If the FEMA Regional Administrator
denies the appeal, the applicant may
submit a second appeal. The applicant
must submit the second appeal to the
grantee within 60 days of receiving
notice of the FEMA Regional
Administrator’s decision on the first
appeal. The grantee must forward the
second level appeal with a written
recommendation to the FEMA Regional
Administrator within 60 days of
receiving the second appeal. The FEMA
Regional Administrator will forward the
second appeal for action to the FEMA
Assistant Administrator for Recovery as
soon as practicable.

The FEMA Assistant Administrator
for Recovery reviews the second appeal
and renders a decision or requests
additional information from the
applicant. In a case involving highly
technical issues, FEMA may request an
independent scientific or technical
analysis by a group or person having
expertise in the subject matter of the
appeal. Upon receipt of requested
information from the applicant and any
other requested reports, FEMA is
required by regulation to render a

decision on the second appeal within 90
days. As stated in 44 CFR 206.206(e)(3),
this decision constitutes the final
administrative decision of FEMA.

I11. Discussion of the Rule

A. Scope

The rule implements the DRPP
program required by SRIA and sets out
the Program’s procedures, so that
applicants may request the use of
binding arbitration instead of the second
administrative appeal process set out in
44 CFR 206.206.

B. Definitions

FEMA defines the term administrative
record introduced in section
1105(b)(3)(D)(ii) of SRIA to make clear
that the record which will be used
during the arbitration process is based
upon the documents and materials
considered by the agency when making
the first appeal determination.

The term applicant is used
throughout this regulation text and it
refers to the definition in FEMA’s
regulations at 44 CFR 206.201(a).

FEMA defines the term arbitration
sponsor in order to clarify that there
will be a third party administrator of the
arbitration program that FEMA will
select so that it may implement the
binding arbitration provision introduced
in section 1105(b)(1) of SRIA. As set out
in section 1105(b)(3)(C), the sponsor
must be:

(i) an individual or entity unaffiliated with
the dispute (which may include a Federal
agency, an administrative law judge, or a
reemployed annuitant who was an employee
of the Federal Government) selected by the
Administrator; and (ii) responsible for
identifying and maintaining an adequate
number of independent experts qualified to
review and resolve disputes under [section
1105 of SRIA.]

FEMA defines the term frivolous
introduced in section 1105(b)(3)(F) of
SRIA to set a standard for when an
arbitration may be dismissed and costs
awarded to FEMA from the applicant.

The term grantee is used throughout
this regulation text and it refers to the
definition in FEMA'’s regulations at 44
CFR 206.201(e).

FEMA defines the term legitimate
amount in dispute introduced in section
1105(a)(2)(B) of SRIA to make clear that
the $1,000,000 or more threshold for
arbitrations will be based on the
difference between the funding amount
sought by the applicant as reimbursable
under the Public Assistance Program for
a project and the funding amount FEMA
has determined eligible for a project and
not to be based on some other amount,
such as the total dollar value of the
project including agreed upon costs.

Non-Federal share means that the
project is not 100% federally funded
and the applicant or grantee bear a
percentage of the costs pursuant to the
cost sharing provisions established in
the FEMA-State Agreement and the
Stafford Act.

FEMA defines notice to make clear
that the phrase “notice of
determination” contained in FEMA’s
regulations at 44 CFR 206.206 means
deadlines must be calculated based
upon the applicant initially receiving
actual notice of the determination at
issue regardless of whether the grantee
receives notice simultaneously or the
grantee forwards the notice to the
applicant a second time.

Panel means an independent review
panel referenced in section 1105(b)(1) of
SRIA. A panel consists of three
members who are qualified to review
and resolve disputes under section 1105
of the SRIA.

C. Applicability

The DRPP will only be available to
applicants if the dispute is for Public
Assistance funding provided under
disasters declared on or after October
30, 2012. As required by section
1105(a)(2)(B) of SRIA, the legitimate
amount in dispute must be equal to or
greater than $1,000,000. The legitimate
amount in dispute is determined based
on the difference between the funding
amount sought by the applicant as
reimbursable under the Public
Assistance Program for a project and the
funding amount FEMA has determined
eligible for a project. The dollar amount
for the legitimate amount in dispute will
be adjusted annually to reflect changes
in the Consumer Price Index for all
Urban Consumers published by the
Department of Labor. FEMA will
publish a Federal Register Notice to
announce when the dollar amount for
the legitimate amount in dispute has
been adjusted.

As required by section 1105(a)(2)(C)
of SRIA, the project must have a cost-
share such that the applicant and/or the
grantee bear a portion of the costs. As
required by section 1105(a)(2)(D) of
SRIA, the applicant must have received
a decision on a first appeal, and choose
to file an arbitration instead of filing a
second appeal pursuant to 44 CFR
206.206. The DRPP is a voluntary
program; as such, the applicant may still
file a second appeal pursuant to 44 CFR
206.206. However, the applicant must
make a choice: it may either file a
second appeal pursuant to 44 CFR
206.206 or an arbitration pursuant to the
DRPP, but may not pursue both options.
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D. Governing Rules

The governing rules are found within
sections 403, 406, or 407 of the Stafford
Act. Further, the dispute will be
decided pursuant to FEMA’s
interpretations of those sections of the
Stafford Act. These interpretations may
include, but are not limited to, 44 CFR
Part 13; 44 CFR Part 206; the FEMA
Public Assistance Guide (FEMA
Publication 321); the FEMA Public
Assistance Digest (FEMA Publication
322); policies published in the 9500
series related to FEMA’s Public
Assistance Program; any applicable
Public Assistance guidance, fact sheets,
or standard operating procedures;
evidence of FEMA’s practical
applications of those policies to other
applicants with similar requests for
Public Assistance; and Federal caselaw
interpreting FEMA’s Public Assistance
Program.

E. Limitations

Arbitration is only available for any
Public Assistance funding dispute
arising from disasters declared on or
after October 30, 2012. Further,
arbitration procedures are only available
if the applicant chooses to file an
arbitration instead of filing a second
appeal under 44 CFR 206.206.

Historically, FEMA has interpreted
new statutory authorizations that lack
retroactive language to apply to all
disaster declarations occurring on or
after the date of enactment. Section
1105 of SRIA, however, is included in
an act expressly intended to improve
recovery from Hurricane Sandy and it is
likely that Congress intended FEMA to
apply section 1105 of SRIA to disputes
arising from the disasters declared for
Hurricane Sandy (October 30, 2012),
even if that disaster declaration has
already occurred, and in future
disasters. In addition, because
arbitration is optional, applicants can
continue to use previously promulgated
procedures and would not be negatively
impacted by this arbitration rule, even
though the rule is being promulgated
after the declaration has occurred.

F. Request for Arbitration

To file a Request for Arbitration, an
applicant must electronically submit the
form to FEMA, the grantee, and the
arbitration sponsor. FEMA will provide
the applicants with the specific,
required information to make such
electronic submissions in the first
appeal determination.

G. Administrative Record

FEMA will provide a copy of the
administrative record to the applicant,
the grantee, and the arbitration sponsor,

15 calendar days after it receives the
Request for Arbitration. The
administrative record will constitute the
whole of the evidence that may be
considered by the panel when it makes
a determination on the claim. This
administrative record may include, but
is not limited to, Project Worksheets (all
versions) and supporting backup
documentation, correspondence,
photographs, and technical reports.

H. Submissions Related to Arbitration

The grantee must submit the name
and address of the grantee’s chosen
authorized representative(s) within 15
calendar days of receipt of the Request
for Arbitration. The grantee may also
include a written recommendation in
support or opposition to the applicant’s
Request for Arbitration.

The applicant will provide a
statement of claim in order to clarify the
disputed aspects of the first appeal
determination. The applicant must cite
to specific sections of the administrative
record to clarify the issues, and
specifically must identify which
statutes, regulations, policies, or
guidance support their claim.

Within 30 calendar days of receipt of
the applicant’s statement of claim,
FEMA will provide a memorandum in
support of its position and the name and
address of its authorized representative.

I. Selection of Panel

As required by section 1105(b)(3)(C)
of SRIA, FEMA will choose an
arbitration sponsor that is unaffiliated
with the dispute to ensure
independence of the arbitration process.
FEMA may select a sponsor that is a
commercial entity through a
competitive procurement process or it
may select a sponsor from another
Federal Agency or entity. This sponsor
will be responsible for choosing the
panel which will be comprised of three
members who are qualified to review
and resolve disputes under section 1105
of SRIA. The arbitrators must be neutral
and independent and must not have had
any prior involvement with the
contested appeal.

J. Challenge of Arbitrator(s)

SRIA specifically provides FEMA
authority to establish independent
review panels as part of its appeals
process. As such, it is important to
allow the parties to assess whether the
selected arbitrators are impartial and
independent.

This paragraph sets forth the
procedures by which a party may
challenge the impartiality or
independence of the arbitrators, if
circumstances exist that give rise to

justifiable doubt as to the arbitrator’s
impartiality or independence. The
procedures are based on an industry
standard. A party challenging an
arbitrator will send notice stating the
reasons for the challenge. The other
party will have the right to respond to
the challenge. The other party may agree
to the challenge and in such
circumstances the arbitration sponsor
will appoint a replacement arbitrator. If
the other party does not agree to the
challenge and the challenged arbitrator
does not withdraw, the decision on the
challenge will be made by the
arbitration sponsor. If the arbitration
sponsor orders the withdrawal of the
challenged arbitrator, the arbitrator
sponsor will appoint a replacement
arbitrator.

K. Preliminary Administrative
Conference

The preliminary conference will be
held within 15 calendar days of receipt
of FEMA'’s response to the applicant’s
statement of claim. The parties will
have the opportunity to discuss the
conduct of the hearing, such as whether
there will be witnesses, the nature and
duration of witness testimony, whether
the parties will make additional
statements, when the hearing will take
place, and any preliminary requests,
including a request for an in-person
hearing. The panel will memorialize the
preliminary conference in a scheduling
order setting forth the agreements the
parties reached and the deadlines the
panel set during the preliminary
conference.

L. Jurisdictional and Arbitrability
Challenges

The panel may consider jurisdictional
and arbitrability challenges to the
Request for Arbitration. Jurisdictional
and arbitrability challenges include, but
are not limited to, disputes over
whether the Request for Arbitration is
appropriately filed according to the
scope (Section A), applicability (Section
C), and limitations (Section E) of this
section and whether the applicant has
filed a timely Request for Arbitration.
The panel may suspend the arbitration
proceedings while it considers the
challenge, and may dismiss the request
prior to any hearing if the panel
determines the challenge has merit.

M. Hearing

This paragraph describes the hearings
that may take place under this section
and specifically allows for hearings in
person or by teleconference, such that
all parties may hear all other
participants. The applicant selects
whether the hearing is in-person or via
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teleconference. The hearings should
take place within 60 calendar days of
the preliminary conference, schedules
permitting, and the hearing may be
postponed upon a showing of good
cause such as unexpected unavailability
of the authorized representative or
witnesses, jurisdictional or arbitrability
challenges, or challenges to the
independence of the arbitrators. The
witnesses may only present testimony
related to issues that were previously
included in the first appeal
determination and may only refer to
evidence already in the administrative
record, per section 1105(b)(3)(D)(ii) of
SRIA. A party may specifically request
and arrange for a written transcript of
the hearing at its own expense. The
requesting party must also pay for a
copy of the transcript for the Panel
members. The non-requesting party may
not object to a written transcript but
may also request a copy of the transcript
and will be responsible for paying for its
own copy.

N. Standard of Review

This paragraph sets forth the standard
of review for the hearings. The panel
will only set aside the agency
determination if it is arbitrary,
capricious, an abuse of discretion, or
otherwise not in accordance with law.
In the case of a FEMA finding of
material fact adverse to the applicant on
the first appeal, the panel will only set
aside or reverse such a finding if the
finding was clearly erroneous.

O. Ex Parte Communications

This paragraph prohibits ex parte
communication between the panel and
a party. This means that neither the
applicant, the grantee, nor FEMA may
communicate with an arbitrator without
the participation of the other parties or
their representatives. If a party violates
this provision, the panel will direct the
violating part to write a memorandum of
the communication that will be
included in the record. The panel will
give the non-violating party an
opportunity for rebuttal. The panel may
require the party who engages in an
unauthorized ex parte communication
to show cause why the panel should
continue the matter instead of finding in
favor of the opposing party as a result
of the improper conduct.

P. Decision

The panel must issue a written and
reasoned decision that sets forth the
findings of fact and conclusions of law
within 60 days of the hearing. If the
applicant does not request a hearing, the
panel must issue a written and reasoned
decision within 60 calendar days of

administrative conference. The majority
decision of the panel will be in writing,
signed by each member of the panel in
agreement with the decision. A
dissenting member may file a separate
written dissent. The decision by the
panel is binding and is not subject to
judicial review, except as permitted by
9 U.S.C. 10 of the Federal Arbitration
Act.

Q. Costs

FEMA will pay the fees associated
with the panel including arbitrator
compensation, and the arbitration
facility costs, if any. However each party
will be responsible for its own expenses,
including but not limited to: attorney’s
fees, expert witness fees, copying costs,
and travel or other expenses associated
with the parties and all witnesses
attending the hearing. Any other
expenses not listed in this paragraph
will be paid by the party who incurred
the expense.

R. Frivolous Requests

The panel will deny any frivolous
request, defined as the applicant knew
or reasonably should have known that
its actions lack an arguable basis in law,
policy, or in fact. An example of a
frivolous claim is one where FEMA has
informed the applicant that specific
information is required in order to prove
the applicant’s claim and the applicant
failed to provide the information in the
project formulation process or first
appeal process. An applicant
determined to have submitted a
frivolous claim will be directed to pay
the fees associated with the panel
including arbitrator compensation, and
the arbitration facility costs, if any, to
prevent the inappropriate use of Federal
funds for arbitrations for claims.

S. Deadline

This section addresses the sunset
provision in the SRIA which provides
that an applicant cannot make a request
for review by the panel under this
section after December 31, 2015.
However, pursuant to this rule, FEMA
will continue to process and finalize
any proper request made on or before
December 31, 2015.

IV. Regulatory Analyses
A. Administrative Procedure Act

The Administrative Procedure Act
(APA) requires an agency to publish a
rule for public comment prior to
implementation. 5 U.S.C. 553. The APA,
however, provides an exception to the
notice and comment requirements for
rules of agency procedure or practice. 5
U.S.C. 553(b)(3)(A).

This final rule implements section
1105 of SRIA by detailing how a Public
Assistance applicant may request
arbitration instead of the currently
offered second appeal. This final rule is
a procedural rule because it is an agency
rule of practice governing the conduct of
proceedings. It establishes procedures
for making an arbitration request and
the procedures FEMA will follow in
providing an arbitration decision. The
rule does not affect eligibility under the
Public Assistance Program; rather, it
adds an option for review of Public
Assistance determinations to expedite
recovery efforts by providing greater
flexibility within the Public Assistance
Program. FEMA already provides for
review determinations on public
assistance grants through the appeal
provisions of 44 CFR 206.206. This final
rule simply provides an alternate
procedure for seeking such a review of
FEMA determinations.

This does not confer any substantive
rights, benefits, or obligations and only
sets out the agency’s procedure for how
to voluntarily request an arbitration.
Since this rule is procedural in nature,
it is excepted from the notice and
comment requirements under 5 U.S.C.
553(b)(A). FEMA finds there is good
cause not to require a 30-day delayed
effective date because delaying
implementation of the rule by 30 days
reduces the opportunity for applicants
to fully participate in this time-limited
pilot program. 5 U.S.C. 553(d)(3).

B. Executive Order 12866, Regulatory
Planning and Review and Executive
Order 13563, Improving Regulation and
Regulatory Review

FEMA has prepared and reviewed this
rule under the provisions of Executive
Order 12866, “Regulatory Planning and
Review” (58 FR 51735, Oct. 4, 1993) as
supplemented by Executive Order
13563, “Improving Regulation and
Regulatory Review”” (76 FR 3821, Jan.
21, 2011). Executive Orders 13563 and
12866 direct agencies to assess the costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has not been designated a “significant
regulatory action,” under section 3(f) of
Executive Order 12866. Accordingly,
the rule has not been reviewed by the
Office of Management and Budget
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(OMB). A Regulatory Evaluation with
details and calculations related to the
costs and benefits of the rule is available
in the docket. A summary of the
evaluation follows:

This rule establishes the procedures
for the DRPP which provides an option
for applicants in the FEMA Public
Assistance Program to file for arbitration
when they want to dispute a FEMA
eligibility determination that involves
an amount in dispute greater than or
equal to $1,000,000. Eligibility disputes
are presently resolved through a two
level administrative appeals process
within FEMA, and arbitration will be an
option to applicants instead of a second
appeal. This rule is entirely voluntary.
By statute, the DRPP will accept
Requests for Arbitration until December
31, 2015.

Traditionally, under the appeals
procedures in 44 CFR 206.206, an
eligible applicant may appeal any
determination made by FEMA related to
an application for or the provision of
Public Assistance. There are two levels
of appeal; the first level appeal is to the
FEMA Regional Administrator and the
second level appeal is to the FEMA
Assistant Administrator for Recovery.
Typical appeals involve disputes
regarding whether an applicant, facility,
item of work, or project is eligible for
Public Assistance; whether approved
costs are sufficient to complete the
work; whether a requested time
extension was properly denied; whether
a portion of the cost claimed for the
work is eligible; or whether the
approved scope of work is correct. The
first appeal process will be the same for

all applicants. Under this rule,
applicants who seek further review of
the first appeal will have the option of
choosing a second appeal or arbitration.
The second appeal process is similar to
the first appeal process, but constitutes
a review of the first appeal, is
considered at FEMA headquarters, and
the decision on the second appeal is the
final administrative decision of the
Agency. Despite some similarities,
arbitrations under the DRPP will
include a few procedural differences to
second appeals. Key differences include
a formal process to interact with FEMA
and provide explanatory information
(e.g., statement of claim) as well as the
opportunity to interact and present
one’s case to an independent panel. See
Table 2 for a comparison of the baseline
second appeals process to the DRPP.

TABLE 2—COMPARISON BETWEEN SECOND APPEAL & DISPUTE RESOLUTION PILOT PROGRAM

Second appeal

Arbitration

Steps After First
Appeal Deci-
sion.

Applicant File
for 2nd Ap-
peal.

Grantee Rec-
ommendation.

Transmission to

Decision to request a 2nd appeal within 60 days of receiving
notice of the Regional Administrator’s decision.

Appellant submits 2nd appeal request to the grantee; typically
a letter which reiterates the information provided in the 1st
appeal.

Grantee forwards 2nd appeal with a written recommendation
to the FEMA Regional Administrator; typically a letter ad-
dressing any changes to previous recommendation.

FEMA Regional Administrator reviews the information pro-

Decision to request arbitration instead of a 2nd appeal within
15 days of receiving notice of the Regional Administrator's
decision.

Applicant files a Request for Arbitration form electronically to
FEMA, the grantee, and the arbitration sponsor.

Grantee submits the name and address of an authorized rep-
resentative and may provide a written recommendation to
FEMA, the grantee, and the arbitration sponsor.

Transmission covered by simultaneous distribution between

FEMA HQ. vided with the 2nd appeal and forwards it with a rec- applicant, grantee, FEMA, and arbitration sponsor.
ommendation for action to the FEMA Assistant Adminis-
trator.

Additional Dispute Resolution Pilot Program Steps Administrative record—FEMA provides a copy of all the docu-
ments and materials directly or indirectly considered by the
agency and relied upon in making the 1st appeal deter-
mination.

Appointment of Panel—An independent review panel con-
sisting of three Administrative Law Judges.

Applicant statement of claim—applicant provides a statement
clarifying the disputed aspects of the 1st appeal determina-
tion and support for their claim.

FEMA response—FEMA provides a memorandum in support
of its position and the name and address of its authorized
representative.

Additional Info .. | FEMA Regional Administrator or FEMA Assistant Adminis- | The administrative record will constitute the whole of the evi-
trator may request additional information if necessary. This dence that may be considered in order to make a deter-
may include independent scientific or technical analysis re- mination on the claim.
garding the subject matter of the appeal.

FEMA Final De- | FEMA Headquarters reviews the appeal and the FEMA As- | Preliminary admin conference—provides opportunity to dis-

cision. sistant Administrator renders a decision on the appeal and cuss the conduct of the hearing and answer procedural

informs the grantee of the decision.

questions.

Hearing—presentation of positions and witnesses, as appro-
priate, to an independent panel either in person or by tele-
conference.

Panel decision—The panel issues a written and reasoned de-
cision that sets forth the findings of fact and conclusions of
law.

To estimate second appeal applicants

in dispute greater than or equal to

$1,000,000 (adjusted for inflation).4

who may choose arbitration, FEMA uses
disaster related second appeals received
in FY 2011 and FY 2012 with amounts

4 Data on appeal dollar amounts are only
available for FY11 and FY12.
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There were 23 second appeals in FY
2011 and 8 second appeals in FY 2012.
Based on this data, FEMA rounds up to
estimate a range of 10 to 30 second
appeal applicants per year who may
choose arbitration.

FEMA uses its experience from
arbitrations statutorily mandated
(section 601 of the American Recovery
and Reinvestment Act of 2009, Public
Law 111-5, 123 Stat. 115 (Feb. 17, 2009,
26 U.S.C. 1 note)) and codified in 44
CFR 206.209 for the Hurricanes Katrina
and Rita disasters to help inform many
of its estimates. In particular, FEMA’s
experiences related to Mississippi
arbitrations—where the relevant Public
Assistance Program is almost
completed, the issues encountered have
involved all phases of disaster
operations, and the disputes are
comparable to what FEMA historically
encounters—has been particularly
useful in informing our estimates. To
calculate the DRPP costs, FEMA
estimates average annual costs
associated with all aspects of the
arbitration process, including initial
arbitration processing, preliminary
administrative conferences, oral
hearings, jurisdictional challenges, and
frivolous requests.

Initial arbitration processing costs
largely include time spent by
applicants, grantees, and FEMA
developing and providing process
documentation. Using the existing
second appeal information collection
(1660—0017) as a guide, FEMA estimates
an applicant will spend 1 hour of a State
government management employee’s
time (or equivalent) submitting a
Request for Arbitration and a grantee
will spend 2 hours of a State
government management employee’s
time (or equivalent) providing a
recommendation. In addition, based on
its experience from Hurricane Katrina
and Rita Mississippi arbitrations, FEMA
estimates that an applicant’s authorized
representative will spend approximately
40 hours composing the statement of
claim. Also based on Hurricane Katrina
and Rita Mississippi arbitration
experience, FEMA estimates the
equivalent of a General Service (GS) 11
employee located in Washington, DC
will spend 2 hours processing the
aforementioned material and the
equivalent of a GS 14 employee located
in Washington, DC will spend 40 hours
composing its memorandum of
response. The estimated number of
arbitration requests and associated wage
rates are applied to the hour estimates
for an average annual cost of $131,659.5

5 See the Regulatory Evaluation available in the
docket for additional details and calculations used

The benefits of the initial arbitration
process include a formal process which
further clarifies the area and issues in
dispute, as well as articulating each
party’s position.

FEMA anticipates that all Requests for
Arbitration will require a preliminary
administrative conference with the
selected panel. Preliminary
administrative conference costs include
applicant, grantee, and FEMA
participant time spent preparing for the
conference plus time actually in
conference. The number of participants
is a key cost contributor. Based on
Hurricane Katrina and Rita Mississippi
arbitrations, FEMA estimates
conferences will last 1 hour and each
participant will spend 2 hours preparing
for the conference. Also based on
Hurricane Katrina and Rita Mississippi
arbitrations, FEMA estimates an average
of 3 applicant participants (authorized
representative), 2 grantee participants
(State government management
employee), and 3 FEMA participants
(GS 14 (2 from Washington, DC)). The
estimated number of conferences and
associated wage rates are applied to the
hour estimates and the number of
participants for an average annual cost
of $34,198. The benefits of a preliminary
administrative conference include
addressing any prehearing questions
and matters, including conduct of the
arbitration, clarification of the disputed
issues, request for disqualification of an
arbitrator (if applicable), and any other
preliminary matters.

Based on the Hurricane Katrina and
Rita Mississippi arbitrations, FEMA
estimates that 60 percent (9/15 = 0.6) of
all Requests for Arbitration will result in
oral hearings, and, last 2 days. Oral
hearing costs include applicant, grantee,
and FEMA participant time preparing
for the hearing plus time actually spent
in the hearing. The number of
participants is a key cost contributor.
Based on Hurricane Katrina and Rita
Mississippi arbitrations, FEMA
estimates an average of 5 applicant
participants (2 authorized
representatives plus 3 witnesses (State
government management employee)), 1
grantee participant (State government
management employee), and 6 FEMA
participants (GS14 (1 from Washington,
DC)). Furthermore, based on experience
from Hurricanes Katrina and Rita
Mississippi arbitrations, FEMA
estimates that all participants will
appear in-person.

The FEMA employees who typically
decide second appeals and the litigators
who will defend the Agency will be

to develop this and other cost estimates
summarized in this rule.

based out of FEMA’s Washington, DC
office. The closest facility the arbitration
sponsor maintains near Washington, DC
is in Baltimore, MD. Further, based on
the current disaster activity, FEMA
anticipates that a significant number of
arbitration requests that will be eligible
for the DRPP will arise out of FEMA
Region II (NY, NJ, PR, VI). In addition,
the arbitration sponsor’s New York
facility is larger and will hold more
participants, if necessary. Therefore,
FEMA anticipates that half of the oral
hearings will take place in New York,
New York and half in Baltimore, MD. As
such, FEMA also accounts for travel to
New York and to Baltimore including
airfare (round trip), lodging for 3 nights,
meals and incidentals for 4 days, and
travel time (2 days) per traveling
participant. The meals and incidental
expenses are comprised of 2 days of the
oral hearing plus 2 days for the travel
time, so the total is 4 days. Application
of the estimated number of hearings to
the associated wage rates, hour
estimates, number of participants, and
travel costs, and transcript costs results
in an average annual cost of $698,177.
Benefits of an oral hearing include the
opportunity to enter into a dialogue
with FEMA and present one’s case to an
independent panel, who will make a
decision that is more likely to be
accepted. FEMA expects presentation of
an applicant’s views and positions in a
neutral forum will solidify the finding
and reduce requests for reconsideration
(despite first and second appeal
limitations in regulations) and the
solicitation of involvement from other
entities at the local, State, or Federal
level to advocate on behalf of an
applicant regarding an unsatisfactory
final determination.

Under this rule, jurisdictional or
arbitrability challenges may be raised at
any time and are typically addressed
independently of an oral hearing. Such
challenges include disputes over
whether the Request for Arbitration is
appropriately filed according to the
scope, applicability, and limitations put
forth by this rule and whether the
applicant has filed a timely Request for
Arbitration. Based on Hurricane Katrina
and Rita Mississippi arbitrations, FEMA
estimates a 13-percent likelihood of
such challenges.6 Although time to
address such matters will vary, FEMA’s
Response and Recovery Legal Division
Litigation Branch estimates an applicant
will spend on average 15 hours
reviewing and responding to a challenge

6 Hurricane Katrina and Rita arbitration data
shows 2 challenges from the 15 Mississippi
arbitrations related to jurisdiction and arbitrability,
which is about 13 percent (2/15 x 100 = 13.33).
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per presenter (2 authorized
representatives), plus 1 hour of
applicant and grantee (1 State
government management employee)
time per participant for resolution. In
addition, FEMA’s Response and
Recovery Legal Division Litigation
Branch estimates an average of 25 hours
of FEMA presenter time (2 GS 14 (1
from Washington, DC)) per challenge.
Application of the associated wage rates
results in an annual average challenge
cost of $15,729. A benefit of allowing
jurisdictional and arbitrability
challenges is that it encourages the use
of the arbitration process when
appropriate and provides the ability to
stop or adjust an arbitration if it is not
appropriate or did not follow the proper
process.

Frivolous requests for arbitration, as
determined by the panel, will be denied
and the applicant will be required to
pay reasonable costs to FEMA relating
to the review by the panel, including
fees and expenses. Such costs will be
assessed on a case-by-case basis. FEMA
assumes the cost to address such
requests is comparable to jurisdictional
challenges—16 hours of an applicant’s
presenter(s) time (2 authorized
representatives), 1 hour of a grantee’s

participant time (1 State government
management employee), and 25 hours of
FEMA'’s presenter time (2 GS14 (1 from
Washington, DC)) on average. Based on
experience from Hurricane Katrina and
Rita arbitrations, FEMA estimates the
potential for such claims is 1 out of 40
(2.5 percent). Application of the
associated wage rates results in an
annual average frivolous request cost of
$3,024. This provision discourages the
use of the arbitration when
inappropriate, by penalizing the filing of
requests without merit.

In addition, FEMA estimates cost
savings associated with avoided second
appeals for applicants, grantees, and
FEMA, because arbitration must be
selected instead of a second appeal.
Based on FEMA'’s existing Public
Assistance Program Information
Collection Request (1660—-0017), FEMA
estimates a second appeal request takes
a State government management
employee approximately 2 hours and a
grantee recommendation takes a State
government management employee
approximately 1 hour. In addition,
FEMA'’s Recovery Office estimates that
additional information will be necessary
approximately 33 percent of the time (¥
= 0.3333) and will take applicants, on

average, 1 hour to locate, copy, and
provide the information to FEMA.
FEMA also estimates processing second
appeals takes approximately 40 hours of
a GS 13 employee’s time (located in
Washington, DC), 20 hours of a GS 15
employee’s time (located in
Washington, DC), and 3 hours of an
Senior Executive Service (SES)
employee’s time. Therefore, cost savings
due to avoided second appeals include
2.33 hours of applicant time, 1 hour of
grantee time, and 63 hours of FEMA
time. Application of the estimated
number of arbitration requests and
associated wage rates, results in an
annual average cost savings of $90,640.

Furthermore, FEMA would incur
costs associated with providing panels
through an arbitration sponsor.
Consistent with section 1105(b)(3)(C) of
SRIA, FEMA intends to have arbitration
services provided by the U.S. Coast
Guard’s Administrative Law Judge (AL]J)
Program. Based on the prior costs of
cases handled by the Coast Guard ALJ
Program, FEMA estimates that the cost
of arbitration services will be
approximately $600,000 annually.

The Dispute Resolution Pilot Program
total annual average cost equals
$1,392,147. See Table 3 for details.

TABLE 3—SUMMARY OF ANNUAL AVERAGE COSTS AND BENEFITS BY CATEGORY

Annual
Categories Applicant Grantee FEMA average Benefit
cost

Initial Arbitration .................. $71,357 $2,170 $58,132 $131,659 | Clearly identifies the areas/issues in dispute and each
party’s position.

Preliminary Administrative $15,811 $6,510 $11,877 $34,198 | Addresses prehearing questions, sets schedule, and

Conference. resolves an annual average of 40 percent or 8
cases.

Oral Hearing ......cccccveueeeenne $307,789 $53,174 $337,214 $698,177 | Provides opportunity to state one’s case and interact
with FEMA in coming to a decision which contributes
to it being accepted as final.

Jurisdictional Challenges .... $7,308 $141 $8,280 $15,729 | Encourages use of arbitration process when appro-
priate and provides ability to stop or adjust arbitra-
tion if not appropriate.

Frivolous Requests ............. $1,405 $27 $1,592 $3,024 | Encourages use of arbitration process when appro-
priate by penalizing the filing of requests without
merit.

Second Appeal Cost Sav- —$2,528 —$1,085 —$87,027 —$90,640 | Accounts for costs otherwise spent on second appeals.

ings.

Arbitration Sponsor ............. N/A N/A $600,000 $600,000 | Independent panel decision improves perception of ob-
jectivity and adds to acceptance of decision.

Overarching .......cccccevvveneeene N/A N/A N/A N/A | Increases flexibility for applicant recourse, speed at
which disputes are resolved, and provides informa-
tion that can be used to determine if arbitration
should be a permanent option.

Total .o $401,142 $60,937 $930,068 | $1,392,147

Based on the Dispute Resolution Pilot
Program annual average costs above,
FEMA calculates a total pilot program

cost of $3,480,368 over the DRPP’s
duration: $3,213,101 discounted at 7
percent ($1,445,344 annualized) and

$3,359,905 discounted at 3 percent
($1,415,041 annualized). See Table 4 for
details.
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TABLE 4—DISPUTE RESOLUTION PILOT PROGRAM TOTAL COSTS

Year Applicant Grantee FEMA Total 7% Discount2 | 3% Discount3

2013 $200,571 $30,469 $465,034 $696,074 $696,074 $696,074
401,142 60,937 930,068 1,392,147 1,301,072 1,351,599

401,142 60,937 930,068 1,392,147 1,215,955 1,312,232

Total oo 1,002,855 152,343 2,325,170 3,480,368 3,213,101 3,359,905
ANNUANIZE ..o | e nereieiee | eeeresienenenreiees | eeeeenenenenneee | eeeeene e 1,445,344 1,415,041

1Year 2013 only contains 6 months of activity; thus half the annual average cost. Also, as the rule is expected to be published in 2013; the as-
sociated discount equates to 1 which does not change 2013 dollar values.

27% Discount = Total x (1/(1 + 0.07) — (year-2013).

33% Discount = Total x (1/(1 + 0.03) — (year-2013).

The anticipated overarching benefits
of the pilot include increased flexibility
and the perception of objectivity, which
likely increases acceptance of final
decisions. In addition, the time to
resolve disputes may be faster than the
current second appeal process. For
instance, when comparing maximum

process step timeframes for second
appeals (44 CFR 206.206) and maximum
process step timelines identified in this
rule, the total number of days for
arbitration with an oral hearing (225
days) versus a second appeal with one
additional information request (270
days) is 45 days faster (270 days — 225

days = 45 days). Furthermore, the
information gathered from the pilot will
inform the Comptroller General’s
recommendation to Congress on
whether an arbitration program should
be implemented permanently. See Table
5 for a comparison of pilot program net
costs and benefits.

TABLE 5—COMPARISON OF DISPUTE RESOLUTION PILOT PROGRAM NET COSTS AND BENEFITS

Year! Total 7% Discount2 | 3% Discount?3 Benefits

2018 e $696,074 $696,074 $696,074 | Provides flexibility for applicant recourse and likely in-
creases applicant satisfaction through use of an
independent panel.

2014 1,392,147 1,301,072 1,351,599 | Institutes a streamlined process that clearly identifies
areas/issues in dispute and encourages use of arbi-
tration, when appropriate, thereby increasing speed
at which disputes are resolved.

2015 o 1,392,147 1,215,955 1,312,232 | Information from pilot will help determine if arbitration
should be a permanent option.

Total .eoeeieieeeee e 3,480,368 3,213,101 3,359,905
Annualized ..........cccoeeeennen. 1,445,344 1,415,041

1Year 2013 only contains 6 months of activity; thus half the annual average cost. Also, as the rule is expected to be published in 2013; the as-
sociated discount equates to 1 which does not change 2013 dollar values.

27% Discount = Total x (1/(1 + 0.07) — (year-2013)).

33% Discount = Total x (1/(1 + 0.03) — (year-2013)).

While the provision of arbitration by
a panel is statutorily mandated, based
on the subsequent analysis, FEMA
believes that the benefits of the rule
justify the costs.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), and section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
Public Law 104-121, 110 Stat. 847, 858—
9 (Mar. 29, 1996) (5 U.S.C. 601 note)
require that special consideration be
given to the effects of proposed
regulations on small entities. The RFA
mandates that an agency conduct an
RFA analysis when an agency is
“required by section 553 . . .to publish
general notice of proposed rulemaking
for any proposed rule.” 5 U.S.C. 603(a).
An RFA analysis is not required when
arule is exempt from notice and
comment rulemaking under 5 U.S.C.

553(b). FEMA has determined that this
rule is exempt from notice and comment
rulemaking because it is a rule of agency
procedure. See 5 U.S.C. 553(b)(3)(A).
Therefore, an RFA analysis under 5
U.S.C. 603 is not required for this rule.

As previously discussed, this rule
establishes the procedures for a Dispute
Resolution Pilot Program at 44 CFR
206.210, which provides an option for
applicants in the FEMA Public
Assistance Program to file for arbitration
when they want to dispute a FEMA
eligibility determination that involves
an amount in dispute greater than or
equal to $1,000,000. This rule is entirely
voluntary and has no mandatory costs to
affected applicants.

D. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4, 109 Stat. 48
(Mar. 22, 1995) (2 U.S.C. 1501 et seq.),
requires Federal agencies to assess the
effects of their discretionary regulatory

actions that may result in the
expenditure by a State, local, or Tribal
government, in the aggregate, or by the
private sector of $100,000,000 or more
in any one year. As the final rule would
not have an impact greater than
$100,000,000 or more in any one year,
it is not an unfunded Federal mandate.

E. Paperwork Reduction Act (PRA) of
1995

As required by the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13, 109 Stat. 163, (May 22,
1995) (44 U.S.C. 3501 et seq.), an agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless the
collection of information displays a
valid control number. The information
collection in this rule is approved by
OMB under control number 1660-0017,
Public Assistance Program.
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F. National Environmental Policy Act
(NEPA) of 1969

Section 102 of the National
Environmental Policy Act of 1969
(NEPA), Public Law 91-190, 83 Stat.
852 (Jan. 1, 1970) (42 U.S.C. 4321 et
seq.) requires agencies to consider the
impacts in their decision-making on the
quality of the human environment. The
Council on Environmental Quality’s
procedures for implementing NEPA, 40
CFR 1500 through 1508, require Federal
agencies to prepare Environmental
Impact Statements (EIS) for major
Federal actions significantly affecting
the quality of the human environment.
Each agency can develop categorical
exclusions to cover actions that
typically do not trigger significant
impacts to the human environment
individually or cumulatively. Agencies
develop environmental assessments
(EA) to evaluate those actions that do
not fit an agency’s categorical exclusion
and for which the need for an EIS is not
readily apparent. At the end of the EA
process the agency will determine
whether to make a Finding of No
Significant Impact or whether to initiate
the EIS process.

Rulemaking is a major Federal action
subject to NEPA. The List of exclusion
categories at 44 CFR 10.8(d)(2)(ii)
excludes the preparation, revision, and
adoption of regulations from the
preparation of an EA or EIS, where the
rule relates to actions that qualify for
categorical exclusions.

Action taken or assistance provided
under sections 403, 406, and 407 of the
Stafford Act are statutorily excluded
from NEPA and the preparation of EIS
and EA by section 316 of the Stafford
Act. 42 U.S.C. 5159; 44 CFR 10.8(c).
NEPA implementing regulations
governing FEMA activities at 44 CFR
10.8(d)(2)(ii) categorically exclude the
preparation, revision, and adoption of
regulations from the preparation of an
EA or EIS, where the rule relates to
actions that qualify for categorical
exclusions. Action taken or assistance
provided under sections 403 and 407 of
the Stafford Act are categorically
excluded under 44 CFR 10.8(d)(2)(xix).
This final rule establishes an option for
arbitration under FEMA’s Public
Assistance Program. Arbitration is an
administrative action for FEMA’s Public
Assistance Program. Therefore, the
activity this rule applies to meets
FEMA’s Categorical Exclusion in 44
CFR 10.8(d)(2)(i). Because no other
extraordinary circumstances have been
identified, this rule does not require the
preparation of either an EA or an EIS as
defined by NEPA.

G. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, “Consultation
and Coordination With Indian Tribal
Governments,” 65 FR 67249, Nov. 9,
2000, applies to agency regulations that
have Tribal implications, that is,
regulations that have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes. Under
this Executive Order, to the extent
practicable and permitted by law, no
agency will promulgate any regulation
that has Tribal implications, that
imposes substantial direct compliance
costs on Indian Tribal governments, and
that is not required by statute, unless
funds necessary to pay the direct costs
incurred by the Indian Tribal
government or the Tribe in complying
with the regulation are provided by the
Federal Government, or the agency
consults with Tribal officials.

Indian Tribes have the same
opportunity to participate in the DRPP
as other eligible applicants; however,
given the participation criteria of the
DRPP and its voluntary nature, FEMA
estimates only 10 to 30 requests for
arbitration, per year, until the DRPP
sunsets. As such, FEMA anticipates a
very small number, if any Indian Tribes,
will participate in the voluntary DRPP
before it sunsets. As a result, FEMA
does not expect the DRPP to have a
substantial direct effect on one or more
Indian tribes or impose direct
compliance costs on Indian Tribal
governments. Additionally, since FEMA
anticipates a very small number, if any
Indian Tribes will participate in the
voluntary DRPP, FEMA does not expect
the regulations to have substantial direct
effects on the relationship between the
Federal Government and Indian Tribes
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Therefore, FEMA finds that this final
rule complies with Executive Order
13175.

H. Executive Order 13132, Federalism

A rule has implications for federalism
under Executive Order 13132,
“Federalism” (64 FR 43255, Aug. 10,
1999), if it has a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. FEMA has
analyzed this final rule under Executive

Order 13132 and determined that it does
not have implications for federalism.

L Executive Order 12630, Taking of
Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, ‘“Governmental Actions
and Interference With Constitutionally
Protected Property Rights” (53 FR 8859,
Mar. 18, 1988).

J. Executive Order 12898,
Environmental Justice

Under Executive Order 12898, as
amended, “Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, Feb. 16,
1994), FEMA incorporates
environmental justice into its policies
and programs. Executive Order 12898
requires each Federal agency to conduct
its programs, policies, and activities that
substantially affect human health or the
environment in a manner that ensures
that those programs, policies, and
activities do not have the effect of
excluding persons from participation in,
denying persons the benefit of, or
subjecting persons to discrimination
because of their race, color, or national
origin or income level.

Implementation of section 1105 of
SRIA will facilitate an efficient recovery
from major disasters, including
arbitration by an independent review
panel, to resolve disputes relating to
Public Assistance projects. This
rulemaking deals only with Public
Assistance projects, which provide for
Federal funds for debris removal,
emergency protective measures, and
permanent restoration of infrastructure
does not provide Federal funds directly
to persons. Accordingly, this
rulemaking does not implicate the
Executive Order’s provisions related to
discrimination.

No action that FEMA can anticipate
under this rule will have a
disproportionately high and adverse
human health or environmental effect
on any segment of the population.

K. Executive Order 12988, Civil Justice
Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, “Civil Justice Reform” (61
FR 4729, Feb. 7, 1996), to minimize
litigation, eliminate ambiguity, and
reduce burden.
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L. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

This rule will not create
environmental health risks or safety
risks for children under Executive Order
13045, “Protection of Children From
Environmental Health Risks and Safety
Risks” (62 FR 19885, Apr. 23, 1997).

M. Congressional Review Act

FEMA has sent this final rule to the
Congress and to the Government
Accountability Office under the
Congressional Review of Agency
Rulemaking Act, (“Congressional
Review Act”), Public Law 104-121, 110
Stat. 873 (Mar. 29, 1996) (5 U.S.C. 804).
This rule is not a “major rule” within
the meaning of the Congressional
Review Act.

List of Subjects in 44 CFR Part 206

Administrative practice and
procedure, Coastal zone, Community
facilities, Disaster assistance, Fire
prevention, Grant programs-housing and
community development, Housing,
Insurance, Intergovernmental relations,
Loan programs—housing and
community development, Natural
resources, Penalties, Reporting and
recordkeeping requirements.

For the reasons discussed in the
preamble, the Federal Emergency
Management Agency amends 44 CFR
part 206, subpart G, as follows:

PART 206—FEDERAL DISASTER
ASSISTANCE

m 1. The authority citation for part 206
is revised to read as follows:

Authority: Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 through 5207; Homeland
Security Act of 2002, 6 U.S.C. 101 et seq.;
Department of Homeland Security Delegation
9001.1; sec. 1105, Pub. L. 113-2, 127 Stat. 43
(42 U.S.C. 5189a note).

m 2. Add §206.210 to read as follows:

§206.210 Dispute Resolution Pilot
Program.

(a) Scope. Pursuant to section 1105 of
the Sandy Recovery Improvement Act of
2013, Public Law 113-2, this section
establishes procedures for a Dispute
Resolution Pilot Program under which
an applicant or subgrantee (hereinafter
“applicant” for purposes of this section)
may request the use of binding
arbitration by a panel to resolve
disputes arising under section 403, 406,
or 407 of the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(42 U.S.C. 5170b, 5172, 5173).

(b) Definitions. In this section, the
following definitions apply:

Administrative record means all the
documents and materials directly or
indirectly considered by the agency and
relied upon in making the first appeal
determination pursuant to § 206.206.
This record may include, but is not
limited to, Project Worksheets (all
versions) and supporting backup
documentation, correspondence,
photographs, and technical reports.

Applicant is used throughout this
regulation text and refers to the
definition in FEMA'’s regulations at 44
CFR 206.201(a).

Arbitration sponsor means the entity
or entities FEMA selects to administer
the arbitrations requested under this
rule.

Frivolous means the applicant knew
or reasonably should have known that
its actions lack an arguable basis in law,
policy, or in fact.

Grantee is used throughout this
regulation text and it refers to the
definition in FEMA'’s regulations at 44
CFR 206.201(e).

Legitimate amount in dispute means
the difference between the amount of
grant funding sought by the applicant
for a project as reimbursable under the
Public Assistance Program and the
amount of grant funding which FEMA
has determined eligible for a project
under the Public Assistance Program.

Non-Federal share means that the
project is not 100% federally funded
and the applicant or grantee bear a
percentage of the costs pursuant to the
cost sharing provisions established in
the FEMA-State Agreement and the
Stafford Act;

Notice means actual notice that is
transmitted to and received by a
representative of the applicant either via
regular mail, facsimile, or electronic
transmission. The notice may be
transmitted simultaneously to the
grantee and the applicant.

Panel means an independent review
panel referenced in section 1105(b)(1) of
SRIA. A panel consists of three
members who are qualified to review
and resolve disputes under section 1105
of the SRIA.

(c) Applicability. This section applies
to an applicant that wants to request
arbitration of a determination FEMA has
previously made on an applicant’s
application for Public Assistance for
disasters declared on or after October
30, 2012. The following criteria apply:

(1) The legitimate amount in dispute
is equal to or greater than $1,000,000,
which sum the FEMA Administrator
will adjust annually via a Federal
Register Notice to reflect changes in the
Consumer Price Index for all Urban
Consumers published by the
Department of Labor;

(2) The applicant bears a non-Federal
share of the cost; and,

(3) The applicant has received a
decision on a first appeal, but not a
decision on a second appeal, pursuant
to §206.206.

(d) Governing rules. The arbitration
will be governed by applicable
requirements in section 403, 406, or 407
of the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42
U.S.C. 5170b, 5172, 5173) and the
interpretations of those sections of the
Stafford Act.

(e) Limitations—(1) Date of disaster.
FEMA can only consider an applicant’s
Request for Arbitration of a public
assistance grant for disasters declared
on or after October 30, 2012.

(2) Election of remedies. An applicant
can only request arbitration under this
section if the applicant has not
previously filed a second appeal under
§206.206. If an applicant requests
arbitration under this section, the
applicant waives the option of filing a
second appeal under § 206.206.

(3) Final agency action under
§206.206. Arbitration under this section
is not available for any request
submitted by an applicant for which
FEMA issued a final agency action in
the form of a decision on a second
appeal pursuant to § 206.206.

(f) Request for Arbitration. (1) An
applicant who is dissatisfied with a
decision on a first appeal may initiate
binding arbitration by submitting a
Request for Arbitration simultaneously
to the grantee, the arbitration sponsor
and FEMA.

(2) An applicant must submit the
Request for Arbitration no later than 15
calendar days of applicant’s receipt of
notice of the first appeal decision that
is the subject of the arbitration request.

(g) Administrative record. Within 15
calendar days of receipt of the Request
for Arbitration, FEMA will
simultaneously provide a copy of the
administrative record to the arbitration
sponsor, the applicant and the grantee.

(h) Submissions related to
arbitration—(1) Grantee
recommendation.

(i) Within 15 calendar days of receipt
of the Request for Arbitration, the
grantee must forward to FEMA the name
and address of the grantee’s authorized
representative.

(ii) The grantee may submit a written
recommendation in support or
opposition of the applicant’s claim via
electronic submission simultaneously to
the applicant, the arbitration sponsor,
and FEMA.

(2) Applicant statement of claim. (i)
Within 30 calendar days of applicant’s
receipt of the administrative record, the
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applicant must submit a written
arbitration statement of claim that
makes the circumstances of the dispute
clear. The written arbitration statement
of claim must include sufficient detail
and citation to supporting documents
from the administrative record and
specific section references, so that the
circumstances of the dispute are clear.

(ii) The applicant will only include
issues directly raised and decided in the
first appeal and will also cite to
applicable statutes, regulations, policies,
or guidance in support of their claim.

(iii) The applicant must provide the
written statement of claim via electronic
submission simultaneously to FEMA,
the grantee, and the arbitration sponsor.

(3) FEMA response. Within 30
calendar days of receipt of the
applicant’s statement of claim, FEMA
will submit a memorandum in support
of its position and the name and address
of its authorized representative via
electronic submission simultaneously to
the arbitration sponsor, the grantee, and
the applicant.

(i) Selection of panel. The arbitration
sponsor will select the panel. All
arbitrators must be neutral,
independent, and impartial.

(j) Challenge of arbitrator(s). Any
arbitrator may be challenged by a party,
if circumstances exist that give rise to
justifiable doubt as to the arbitrator’s
impartiality or independence.

(1) A party challenging an arbitrator
will send notice stating the reasons for
the challenge within 15 calendar days
after being notified of that arbitrator’s
appointment or after becoming aware of
the circumstances that give rise to the
party’s justifiable doubt as to that
arbitrator’s impartiality or
independence.

(2) When an arbitrator has been
challenged by a party, the other party
will have the right to respond to the
challenge within 15 calendar days after
receipt of the notice of the challenge.

(3) The other party may agree to the
challenge and in such circumstances the
arbitration sponsor will appoint a
replacement arbitrator. If the other party
does not agree to the challenge and the
challenged arbitrator does not
withdraw, the decision on the challenge
will be made by the arbitration sponsor.
If the arbitration sponsor orders the
withdrawal of the challenged arbitrator,
the arbitrator sponsor will appoint a
replacement arbitrator.

(k) Preliminary administrative
conference. The panel will hold a
preliminary administrative conference
with the parties and/or representatives
of the parties within 15 calendar days of
the panel’s receipt of FEMA’s response
to the applicant’s statement of claim.

The panel and the parties will discuss
the future conduct of the arbitration,
including clarification of the disputed
issues, request for disqualification of an
arbitrator (if applicable), and any other
preliminary matters. The panel will
provide the parties with the opportunity
to request a hearing and, if requested,

(1) A party must request a hearing to
the panel no later than the time of the
preliminary administrative conference.

(2) If a hearing is requested, the panel
will set the date and place of any
hearing and set a deadline for the
parties to exchange witness lists. Within
10 calendar days of the preliminary
conference, the independent review
panel will issue a scheduling order
which memorializes the matters heard
at the conference and the upcoming
deadlines.

(1) Jurisdictional and arbitrability
challenges. Any party may raise a
jurisdictional or arbitrability challenge
at any time during the arbitration.

(1) When jurisdiction or arbitrability
has been challenged by a party, the
other party will have the right to
respond to the challenge within 15
calendar days after receipt of the notice
of the challenge.

(2) The panel may suspend or
continue the arbitration proceedings
during the pendency of the challenge.
The panel must rule upon the challenge
prior to any hearing in the matter and
will dismiss any matter that is untimely
or outside the panel’s jurisdiction. The
panel’s dismissal will be with prejudice
and there will be no further arbitration
of the issue giving rise to the Request for
Arbitration.

(m) Hearing—(1) Request for hearing.
The panel will provide the applicant
and FEMA with an opportunity to make
an oral presentation on the substance of
the applicant’s claim, by telephone
conference, or other means during
which all parties may simultaneously
hear all other participants.

(2) Location of hearing. If an in-person
hearing is requested and authorized by
the panel, it will be held at a hearing
facility of the panel’s choosing.

(3) Conduct of hearing. Each party
must present its position at the hearing
through oral presentations by witnesses
the party has identified pursuant to the
deadline and terms established by the
panel. The presentations will only relate
to those issues raised and decided in the
first appeal and only reference
documents included in the
administrative record.

(4) Time limits. The panel should
hold the hearing within 60 calendar
days of the preliminary conference.

(5) Postponement or continuance. The
panel may postpone or continue a

hearing upon agreement of the parties,
or upon request of a party for good
cause shown. Within 10 calendar days
of the date the panel grants a party’s
request for postponement or
continuance, the panel will notify the
parties of the rescheduled date of the
hearing.

(6) Transcript of the hearing. A party
may specifically request and arrange for
a written transcript of the hearing at its
own expense.

(n) Standard of review. The panel will
only set aside the agency determination
if it is arbitrary, capricious, an abuse of
discretion, or otherwise not in
accordance with law. In the case of a
FEMA finding of material fact adverse to
the applicant on the first appeal, the
panel will only set aside or reverse such
a finding if the finding was clearly
€IToneous.

(o) Ex parte communications. No
party will have any ex parte
communication with the arbitrators
unless the parties agree otherwise. If a
party violates this provision, the panel
will ensure that a memorandum of the
communication is included in the
record and that an opportunity for
rebuttal is allowed. The panel may
require the party who engages in an
unauthorized ex parte communication,
to show cause why the issue should not
be resolved against it for the improper
conduct.

(p) Decision—(1) Time limits.

(1) The panel will issue a written
decision within 60 calendar days from
the conclusion of the hearing.

(ii) If a hearing was not requested and
approved, the panel will issue a written
decision within 60 calendar days from
the preliminary administrative
conference.

(2) Form and content. The panel will
issue a reasoned decision that includes
findings of fact and conclusions of law
that will set forth the reasons for the
decision, with citations to the record or
testimony taken during the hearing
under this section which support the
panel’s disposition of a decision. The
majority decision of the panel will be in
writing, signed by each member of the
panel in agreement with the decision. A
dissenting member of the panel may
issue a separate written dissent that will
set forth the reasons for the dissent.

(3) Finality of decision. A decision of
the majority of the panel will constitute
a final decision, binding on all parties,
but will not be binding precedent for
any future arbitration hearings or FEMA
administrative decisions. Final
decisions are not subject to further
administrative review. Final decisions
are not subject to judicial review, except
as permitted by 9 U.S.C. 10.
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(4) Delivery of decision. The panel
will deliver its decision via
simultaneous electronic submission to
each party or its authorized
representative.

(q) Costs—(1) Fees. FEMA will pay all
fees associated with the independent
review panel, including arbitrator
compensation, and the arbitration
facility costs.

(2) Expenses. Expenses for each party
will be paid by the party who incurred
the expense.

(r) Frivolous requests. If, upon
notification by FEMA, or on its own
initiative the panel determines the
applicant’s Request for Arbitration to be
frivolous, the panel will deny the
Request for Arbitration and direct the
applicant to reimburse FEMA for
reasonable costs FEMA incurred,
including fees and expenses.

(s) Deadline. FEMA cannot consider
an applicant’s request for review by a
panel under this section if the request
is made after December 31, 2015.
However, pursuant to this rule, FEMA
will continue to process and finalize
any proper request made on or before
December 31, 2015.

Dated: August 8, 2013.

W. Craig Fugate,

Administrator, Federal Emergency
Management Agency.

[FR Doc. 2013-19887 Filed 8-15—13; 8:45 am]
BILLING CODE 9111-23-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 1037, 1039, 1042, and
1068

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 535

[EPA-HQ-OAR-2012-0102; NHTSA-2012—-
0152; FRL 9900-11-OAR]

RIN 2060-AR48; 2127—-AL31

Heavy-Duty Engine and Vehicle and
Nonroad Technical Amendments

AGENCIES: Environmental Protection
Agency (EPA) and National Highway
Traffic Safety Administration (NHTSA),
Department of Transportation.

ACTION: Partial withdrawal of direct
final rule; direct final rule.

SUMMARY: Because EPA and NHTSA, on
behalf of the Department of
Transportation, received adverse
comment on certain elements of the

Heavy-Duty Engine and Vehicle and
Nonroad Technical Amendments direct
final rule published on June 17, 2013,
we are withdrawing those elements of
the direct final rule and republishing
the affected sections without those
elements.

DATES: Effective August 16, 2013, EPA
withdraws the amendments to 40 CFR
1037.104, 037.150, 1039.104, 1039.625,
1042.615, and 1068.240 published at 78
FR 36388 on June 17, 2013, and NHTSA
withdraws the amendment to 49 CFR
535.5 published at 78 FR 36388 on June
17, 2013. The direct final rule
amendments are effective August 16,
2013.

FOR FURTHER INFORMATION CONTACT: Lﬂy
Smith, Office of Chief Counsel, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue SE.,
Washington, DC 20590; telephone: (202)
366—2992. Angela Cullen,
Environmental Protection Agency,
Office of Transportation and Air
Quality, Assessment and Standards
Division, 2000 Traverwood Drive, Ann
Arbor, Michigan 48105; telephone
number: 734-214—4419; email address:
cullen.angela@epa.gov.

SUPPLEMENTARY INFORMATION: Because
EPA and NHTSA received adverse
comment on certain elements of the
Heavy-Duty Engine and Vehicle and
Nonroad Technical Amendments direct
final rule published on June 17, 2013, at
78 FR 36370, we are withdrawing those
elements of the direct final rule and
republishing the affected sections
without those elements. The withdrawal
relates to four principal EPA provisions
and one principal NHTSA provision.
The EPA provisions are: (1) Test
requirements for heavy-duty greenhouse
gas emissions in 40 CFR part 1037, (2)
optional chassis certification for heavy-
duty greenhouse gas emissions in 40
CFR part 1037, (3) expanded technical
hardship for equipment manufacturers
installing nonroad diesel engines, and
(4) the replacement engine exemption in
40 CFR part 1068, along with the
corresponding changes to 40 CFR
1042.615. The NHTSA withdrawal
relates to the provision for optional
chassis certification for heavy-duty fuel
efficiency requirements in 49 CFR
535.5(a)(6).

We stated in the direct final rule that
if we received adverse comment by July
17, 2013 as to any part of the direct final
rule, those parts would be withdrawn by
publishing a timely notice in the
Federal Register. Because EPA and
NHTSA received adverse comment
related to certain provisions, we are
withdrawing those amendments and
they will not take effect. The specific

provisions that are being withdrawn are
identified below. To avoid any
confusion with respect to 40 CFR
1068.240, concerning an exemption for
replacement nonroad engines, the effect
of this withdrawal is that the current
provisions of that section remain in
effect through § 1068.240(d). The direct
final rule also republished paragraphs
(e) and (f) and removed paragraph (g) of
§1068.240, and these are not being
withdrawn.

EPA published a parallel proposed
rule on the same day as the direct final
rule. The proposed rule invited
comment on the substance of the direct
final rule with respect to EPA’s
amendments to 40 CFR parts 1037,
1039, 1042, and 1068. EPA intends to
consider the comments received and
proceed with a new final rule, including
but not limited to addressing the
amendments that relate to replacement
nonroad engines that are withdrawn by
this notice. As stated in the parallel
proposal, EPA will not institute a
second comment period for the
proposed action with respect to the
provisions that are withdrawn by this
notice. One adverse comment relates to
EPA’s provision in 40 CFR 1037.150(1)
and NHTSA'’s provision in 49 CFR
535.5(a) (6). NHTSA may issue a notice
of proposed rulemaking (NPRM) and
provide another opportunity to
comment for the withdrawn amendment
to 49 CFR 535.5(a) (6). Both agencies
would coordinate any final actions on
40 CFR 1037.150(1) and 49 CFR 535.5(a)
(6). The amendments for which we did
not receive adverse comment are not
being withdrawn and will become
effective on August 16, 2013, as
provided in the June 17, 2013 direct
final rule.

Accordingly, the amendments to 40
CFR 1037.104(d)(9)(1),
1037.104(d)(9)(iii), 1037.104(g)(3)(iv),
1037.104(g)(7), 1037.150(1), 1039.104(g),
1039.625(m), 1042.615, and 1068.240
introductory text and paragraphs (a)
through (d) published on June 17, 2013
(78 FR 36388), are withdrawn by EPA as
of August 16, 2013, and the amendment
to 49 CFR 535.5 published on June 17,
2013 (78 FR 36388) is withdrawn by
DOT as of August 16, 2013.

List of Subjects
40 CFR Part 1037

Administrative practice and
procedure, Air pollution control,
Confidential business information,
Environmental protection, Incorporation
by reference, Labeling, Motor vehicle
pollution, Reporting and recordkeeping
requirements, Warranties.
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40 CFR Part 1039

Environmental protection,
Administrative practice and procedure,
Air pollution control, Confidential
business information, Imports, Labeling,
Penalties, Reporting and recordkeeping
requirements, Warranties.

40 CFR Part 1042

Environmental protection,
Administrative practice and procedure,
Air pollution control, Confidential
business information, Imports, Labeling,
Penalties, Reporting and recordkeeping
requirements, Vessels, Warranties.

40 CFR Part 1068

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Imports, Motor vehicle pollution,
Penalties, Reporting and recordkeeping
requirements, Warranties.

49 CFR Part 535
Fuel economy.
Title 40—Protection of Environment

For the reasons set forth in the
preamble, the Environmental Protection
Agency is amending title 40, chapter I
of the Code of Federal Regulations as
follows:

PART 1037—CONTROL OF EMISSIONS
FROM NEW HEAVY-DUTY MOTOR
VEHICLES

m 1. The authority citation for part 1037
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart B—[Amended]

m 2. Section 1037.104 is amended by:
m a. Revising paragraphs (a)(2)
introductory text, (d)(2), (4), and (6), (9),
and (d)(12) and (13);
m b. Adding paragraph (d)(15); and
m c. Revising paragraph (g).

The revisions and addition read as
follows:

§1037.104 Exhaust emission standards
for CO,, CH., and N,O for heavy-duty
vehicles at or below 14,000 pounds GVWR.

* * * * *

(a) * *x %

(2) Using the appropriate work factor,
calculate a target value for each vehicle
subconfiguration (or group of
subconfigurations allowed under
paragraph (a)(4) of this section) you
produce using one of the following
equations, or the phase-in provisions in
§1037.150(b), rounding to the nearest

0.1 g/mile:
(d)* L

(2) The following general credit
provisions apply:

(i) Credits you generate under this
section may be used only to offset credit
deficits under this section. You may
bank credits for use in a future model
year in which your average CO, level
exceeds the standard. You may trade
credits to another manufacturer
according to 40 CFR 86.1865-12(k)(8).
Before you bank or trade credits, you
must apply any available credits to
offset a deficit if the deadline to offset
that credit deficit has not yet passed.

(ii) Vehicles subject to the standards
of this section are included in a single
greenhouse gas averaging set separate
from any averaging set otherwise
included in 40 CFR part 86.

(iii) Banked CO, credits keep their full
value for five model years after the year
in which they were generated. Unused
credits expire at the end of this fifth

model year.
* * * * *

(4) The CO», N,0, and CH4 standards
apply for a weighted average of the city
(55%) and highway (45%) test cycle
results. Note that this differs from the
way the criteria pollutant standards
apply for heavy-duty vehicles.

* * * *

(6) Credits are calculated using the
useful life value (in miles) in place of
“vehicle lifetime miles” specified in 40
CFR part 86, subpart S. Calculate a total
credit or debit balance in a model year
by adding credits and debits from 40
CFR 86.1865—-12(k)(4), subtracting any
CO»-equivalent debits for N,O or CHy
calculated according to § 1037.104(c),
and adding any of the following credits:

(i) Advanced technology credits
according to paragraph (d)(7) of this
section and § 1037.150(i).

(ii) Innovative technology credits
according to paragraph (d)(13) of this
section.

(iii) Early credits according to
§1037.150(a)(2).

* * * * *

(9) Calculate your fleet-average
emission rate consistent with good
engineering judgment and the
provisions of 40 CFR 86.1865. The
following additional provisions apply:

(i) Unless we approve a lower
number, you must test at least ten
subconfigurations. If you produce more
than 100 subconfigurations in a given
model year, you must test at least ten
percent of your subconfigurations. For
purposes of this paragraph (d)(9)(i),
count carryover tests, but do not include
analytically derived CO, emission rates,
data substitutions, or other untested
allowances. We may approve a lower
number of tests for manufacturers that

have limited product offerings, or low
sales volumes. Note that good
engineering judgment and other
provisions of this part may require you
to test more subconfigurations than
these minimum values.

(ii) The provisions of paragraph (g) of
this section specify how you may use
analytically derived CO, emission rates.

(iii) At least 90 percent of final
production volume at the configuration
level must be represented by test data
(real, data substituted, or analytical).

(iv) Perform fleet-average CO»
calculations as described in 40 CFR
86.1865 and 40 CFR part 600, with the
following exceptions:

(A) Use CO, emissions values for all
test results, intermediate calculations,
and fleet average calculations instead of
the carbon-related exhaust emission
(CREE) values specified in 40 CFR parts
86 and 600.

(B) Perform intermediate CO,
calculations for subconfigurations
within each configuration using the
subconfiguration and configuration
definitions in paragraph (d)(12) of this
section.

(C) Perform intermediate CO,
calculations for configurations within
each test group and transmission type
(instead of configurations within each
base level and base levels within each
model type). Use the configuration
definition in paragraph (d)(12)(i) of this
section.

(D) Do not perform intermediate CO»
calculations for each base level or for
each model type. Base level and model
type CO- calculations are not applicable
to heavy-duty vehicles subject to
standards in this section.

(E) Determine fleet average CO»
emissions for heavy-duty vehicles
subject to standards in this section as
described in 40 CFR 600.510-12(j),
except that the calculations must be
performed on the basis of test group and
transmission type (instead of the model-
type basis specified in the light-duty
vehicle regulations), and the
calculations for dual fuel, multi-fuel,
and flexible fuel vehicles must be
consistent with the provisions of
paragraph (d)(10)(i) of this section.

* * * * *

(12) The following definitions apply
for the purposes of this section:

(i) Configuration means a
subclassification within a test group
based on engine code, transmission type
and gear ratios, final drive ratio, and
other parameters we designate.
Transmission type means the basic type
of the transmission (e.g., automatic,
manual, automated manual, semi-
automatic, or continuously variable) and
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does not include the drive system of the
vehicle (e.g., front-wheel drive, rear-
wheel drive, or four-wheel drive).
Engine code means the combination of
both “engine code” and “basic engine”
as defined in 40 CFR 600.002. Note that
this definition differs from the one in 40
CFR 86.1803.

(ii) Subconfiguration means a unique
combination within a vehicle
configuration (as defined in this
paragraph (d)(12)) of equivalent test
weight, road-load horsepower, and any
other operational characteristics or
parameters that we determine may
significantly affect CO, emissions
within a vehicle configuration. Note that
for vehicles subject to standards of this
section, equivalent test weight (ETW) is
based on the ALVW of the vehicle as
outlined in paragraph (d)(11) of this
section.

(iii) The terms “‘complete vehicle”
and “incomplete vehicle” have the
meanings given for “‘complete heavy-
duty vehicle” and “incomplete heavy-
duty vehicle”, respectively, in 40 CFR
86.1803.

(13) This paragraph (d)(13) applies for
CO; reductions resulting from
technologies that were not in common
use before 2010 that are not reflected in
the specified test procedures. We may
allow you to generate emission credits
consistent with the provisions of 40 CFR
86.1869-12(c) and (d). You do not need
to provide justification for not using the
5-cycle methodology.

* * * * *

(15) You must submit a final report
within 90 days after the end of the
model year. Unless we specify
otherwise, include applicable
information identified in 40 CFR
86.1865-12(1), 40 CFR 600.512, and 49
CFR 535.8(e). The final report must
include at least the following
information:

(i) Model year.

(ii) Applicable fleet-average CO,
standard.

(iii) Calculated fleet-average CO»
value and all the values required to
calculate the CO, value.

(iv) Number of credits or debits
incurred and all values required to
calculate those values.

(v) Resulting balance of credits or
debits.

(vi) N-O emissions.

(vii) CH4 emissions.
i

(viii) HFC leakage score.

* * * * *

(g) Analytically derived CO, emission
rates (ADCs). This paragraph (g)
describes an allowance to use estimated
(i.e., analytically derived) CO, emission
rates based on baseline test data instead

of measured emission rates for

calculating fleet-average emissions. Note

that these ADCs are similar to ADFEs
used for light-duty vehicles. Note also

that F terms used in this paragraph (g)

represent coefficients from the following

road load equation:

Force — (mass x acceleration) = FO + F1
- (velocity) + F2 - (velocity) + F2 -
(velocity)?

(1) Except as specified in paragraph
(g)(2) of this section, use the following
equation to calculate the ADC of a new
vehicle from road load force coefficients
(Fo, F1, F2), axle ratio, and test weight:
ADC = COspyse + 2.18 - AFO + 37.4 - AF1

+ 2257 - AF2 + 189 - AAR + 0.0222
-AETW

Where:

ADC = Analytically derived combined city/
highway CO- emission rate (g/mile) for a
new vehicle.

CO2pase = Combined city/highway CO»
emission rate (g/mile) of a baseline
vehicle.

AF0 = FO of the new vehicle — FO of the
baseline vehicle.

AF1 = F1 of the new vehicle — F1 of the
baseline vehicle.

AF2 = F2 of the new vehicle — F2 of the
baseline vehicle.

AAR = Axle ratio of the new vehicle — axle
ratio of the baseline vehicle.

AETW = ETW of the new vehicle — ETW of
the baseline vehicle.

(2) The purpose of this section is to
accurately estimate CO, emission rates.

(1) You must apply the provisions of
this section consistent with good
engineering judgment. For example, do
not use the equation in paragraph (g)(1)
of this section where good engineering
judgment indicates that it will not
accurately estimate emissions. You may
ask us to approve alternate equations
that allow you to estimate emissions
more accurately.

(ii) The analytically derived CO,
equation in paragraph (g)(1) of this
section may be periodically updated
through publication of an EPA guidance
document to more accurately
characterize CO» emission levels for
example, changes may be appropriate
based on new test data, future
technology changes, or to changes in
future CO; emission levels. Any EPA
guidance document will determine the
model year that the updated equation
takes effect. We will issue guidance no
later than eight months before the
effective model year. For example, for
2014 models, the model year may start
January 2, 2013, so guidance would be
issued by May 1, 2012 for model year
2014.

(3) You may select, without our
advance approval, baseline test data if
they meet all the following criteria:

(i) Vehicles considered for the
baseline test must comply with all
applicable emission standards in the
model year associated with the ADC.

(ii) You must include in the pool of
tests considered for baseline selection
all official tests of the same or
equivalent basic engine, transmission
class, engine code, transmission code,
engine horsepower, dynamometer drive
wheels, and compression ratio as the
ADC subconfiguration. Do not include
tests in which emissions exceed any
applicable standard.

(iii) Where necessary to minimize the
CO; adjustment, you may supplement
the pool with tests associated with
worst-case engine or transmission codes
and carryover or carry-across engine
families. If you do, all the data that
qualify for inclusion using the elected
worst-case substitution (or carryover or
carry-across) must be included in the
pool as supplemental data (i.e.,
individual test vehicles may not be
selected for inclusion). You must also
include the supplemental data in all
subsequent pools, where applicable.

(iv) Tests previously used during the
subject model year as baseline tests in
ten other ADC subconfigurations must
be eliminated from the pool.

(v) Select the tested subconfiguration
with the smallest absolute difference
between the ADC and the test CO,
emission rate for combined emissions.
Use this as the baseline test for the
target ADC subconfiguration.

(4) You may ask us to allow you to
use baseline test data not fully meeting
the provisions of paragraph (g)(3) of this
section.

(5) Calculate the ADC rounded to the
nearest 0.1 g/mile. Except with our
advance approval, the downward
adjustment of ADC from the baseline is
limited to ADC values 20 percent below
the baseline emission rate. The upward
adjustment is not limited.

(6) You may not submit an ADC if an
actual test has been run on the target
subconfiguration during the certification
process or on a development vehicle
that is eligible to be declared as an
emission-data vehicle.

(7) No more than 40 percent of the
subconfigurations tested in your final
CO; submission may be represented by
ADCGs.

(8) Keep the following records for at
least five years, and show them to us if
we ask to see them:

(i) The pool of tests.

(ii) The vehicle description and tests
chosen as the baseline and the basis for
the selection.

(iii) The target ADC subconfiguration.

(iv) The calculated emission rates.
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(9) We may perform or order a
confirmatory test of any
subconfiguration covered by an ADC.

(10) Where we determine that you did
not fully comply with the provisions of
this paragraph (g), we may require that
you comply based on actual test data
and that you recalculate your fleet-
average emission rate.

* * * * *

m 3. Section 1037.150 is amended by
revising paragraph (a)(2) to read as
follows:

§1037.150 Interim provisions.

* * * * *

(a) * x %

(2) This paragraph (a)(2) applies for
regulatory sub-categories subject to the
standards of § 1037.104. To generate
early credits under this paragraph (a)(2)
for any vehicles other than electric
vehicles, you must certify your entire
U.S.-directed fleet to these standards. If
you calculate a separate fleet average for
advanced-technology vehicles under
§ 1037.104(c)(7), you must certify your
entire U.S.-directed production volume
of both advanced and conventional
vehicles within the fleet. Except as
specified in paragraph (a)(4) of this
section, if some test groups are certified
after the start of the model year, you
may generate credits only for
production that occurs after all test
groups are certified. For example, if you
produce three test groups in an
averaging set and you receive your
certificates for those test groups on
January 4, 2013, March 15, 2013, and
April 24, 2013, you may not generate
credits for model year 2013 for vehicles
from any of the test groups produced
before April 24, 2013. Calculate credits
relative to the standard that would
apply in model year 2014 using the
applicable equations in 40 CFR part 86
and your model year 2013 U.S.-directed
production volumes. These credits may
be used to show compliance with the
standards of this part for 2014 and later
model years. We recommend that you
notify us of your intent to use this
provision before submitting your
applications.

* * * * *

PART 1039—CONTROL OF EMISSIONS
FROM NEW AND IN-USE NONROAD
COMPRESSION-IGNITION ENGINES

m 4. The authority citation for part 1039
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart G—[Amended]

m 5. Section 1039.625 is amended by
revising paragraphs (e) and (j)
introductory text to read as follows:

§1039.625 What requirements apply under
the program for equipment-manufacturer
flexibility?

* * * * *

(e) Standards. If you produce
equipment with exempted engines
under this section, the engines must
meet emission standards specified in
this paragraph (e), or more stringent
standards. Note that we consider
engines to be meeting emission
standards even if they are certified with
a family emission limit that is higher
than the emission standard that would
otherwise apply.

(1) If you are using the provisions of
paragraph (d)(4) of this section, engines
must meet the applicable Tier 1 or Tier
2 emission standards described in 40
CFR 89.112.

(2) If you are using the provisions of
paragraph (a)(2) of this section, engines
must be identical in all material respects
to engines certified under this part 1039
as follows:

Must meet all stand-
ards and require-
ments that applied in
the following model
year. . .

Engines in the fol-
lowing power cat-

egory. . .

(i) 19 <kW <56 ........ 2008 (Option 1,
where applicable).

2012 (Phase-out).

2011 (Phase-out).

2011.

(ii) 56 < KW < 130
(iii) 130 < kW < 560 ..
(iv) KW > 560

(3) In all other cases, engines at or
above 56 kW and at or below 560 kW
must meet the appropriate Tier 3
standards described in 40 CFR 89.112.
* * * * *

(j) Provisions for engine
manufacturers. As an engine
manufacturer, you may produce
exempted engines as needed under this
section. You do not have to request this
exemption for your engines, but you
must have written assurance from
equipment manufacturers that they need
a certain number of exempted engines
under this section. Send us an annual
report of the engines you produce under
this section, as described in
§1039.250(a). Exempt engines must
meet the emission standards in
paragraph (e) of this section and you
must meet all the requirements of 40
CFR 1068.265, except that engines
produced under the provisions of
paragraph (a)(2) of this section must be
identical in all material respects to
engines previously certified under this
part 1039. If you show under 40 CFR

1068.265(c) that the engines are
identical in all material respects to
engines that you have previously
certified to one or more FELs above the
standards specified in paragraph (e) of
this section, you must supply sufficient
credits for these engines. Calculate these
credits under subpart H of this part
using the previously certified FELs and
the alternate standards. You must meet
the labeling requirements in 40 CFR
89.110 or § 1039.135, as applicable, with

the following exceptions:
* * * * *

PART 1068—GENERAL COMPLIANCE
PROVISIONS FOR HIGHWAY,
STATIONARY, AND NONROAD
PROGRAMS

m 6. The authority citation for part 1068
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart C—Exemptions and
Exclusions

§1068.240 [Amended]

m 7. Section 1068.240 is amended by
removing paragraph (g).

Title 49—Transportation

For the reasons set forth in the
preamble, the National Highway Traffic
Safety Administration is amending title
49, chapter V, of the Code of Federal
Regulations as follows:

PART 535—MEDIUM- AND HEAVY-
DUTY VEHICLE FUEL EFFICIENCY
PROGRAM

m 8. The authority citation for part 535
is revised to read as follows:

Authority: 49 U.S.C 32901, delegation of
authority at 49 CFR 1.95.

m 9. Amend §535.5 by:
m a. Revising paragraph (a)(4)(i) and
adding paragraphs (a)(4)(v) and (vi);
m b. Revising paragraph (b](2)(1) and
adding paragraphs (b)(2)(iii) and
and
m c. Revising paragraph (c)(2)(i) a
adding paragraphs (c)(2)(iii), (c)(2 )( v);
and
m d. Revising paragraph (c)(5).

The revisions and additions read as
follows:

§535.5 Standards.

(a) * x %

(4) EE

(i) Manufacturers may choose
voluntarily to comply early with fuel
consumption standards for model years
2013 through 2015, as determined in
paragraphs (a)(4)(iii) and (iv) of this
section, for example, in order to begin
accumulating credits through over-

(iv);
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compliance with the applicable
standard. A manufacturer choosing
early compliance must comply with all
the vehicles and engines it
manufactures in each regulatory
category for a given model year except
as provided in paragraphs (a)(4)(v) and
(vi) of this section.

(v) For model year 2013, a
manufacturer can choose to comply
with the standards in paragraph (a) of
this section and generate early credits
under § 535.7(b) by using the entire
U.S.-directed production volume of
vehicles other than electric vehicles as
specified in 40 CFR 1037.150. The
model year 2014 standards in paragraph
(a) of this section apply for vehicles
complying in model year 2013. If some
test groups are certified by EPA after the
start of the model year, the
manufacturer may only generate credits
under § 535.7(b) for the production that
occurs after all test groups are certified
in accordance with 40 CFR 1037.150
(a)(2).

(vi) For model year 2014, a
manufacturer producing model year
2014 vehicles before January 1, 2014,
may optionally elect to comply with
these standards for a partial model year
that begins on January 1, 2014, and ends
on the day the manufacturer’s model
year would normally end if it meets the
provisions in 40 CFR 1037.150(g).

* * * * *

(b) L

(2) * *x %

(i) For model years 2013 through
2015, a manufacturer may choose
voluntarily to comply early with the
fuel consumption standards provided in
paragraph (b)(3) of this section. For
example, a manufacturer may choose to
comply early in order to begin
accumulating credits through over-
compliance with the applicable
standards. A manufacturer choosing
early compliance must comply with all
the vehicles and engines it
manufacturers in each regulatory
category for a given model year except
as provided in paragraphs (b)(2)(iii)
through (iv) of this section.

* * * * *

(iii) For model year 2013, a
manufacturer can choose to comply
with the standards in this paragraph (b)
and generate early credits under
§535.7(c) by using the entire U.S.-
directed production volume within any
of its regulatory sub-categories of
vehicles other than electric vehicles as
specified in 40 CFR 1037.150. The
model year 2014 standards in this
paragraph (b) apply for vehicles
complying in model year 2013. If some

vehicle families within a regulatory
subcategory are certified by EPA after
the start of the model year,
manufacturers may generate credits
under § 535.7(c) only for production
that occurs after all families are certified
in accordance with 40 CFR
1037.150(a)(1).

(iv) For model year 2014, a
manufacturer producing model year
2014 vehicles before January 1, 2014,
may optionally elect to comply with
these standards for a partial model year
that begins on January 1, 2014, and ends
on the day the manufacturer’s model
year would normally end if it meets the
provisions in 40 CFR 1037.150(g).

* * * * *

(C] R

(2) EE

(i) For model years 2013 through
2015, a manufacturer may choose
voluntarily to comply early with the
fuel consumption standards provided in
paragraph (c)(3) of this section. For
example, a manufacturer may choose to
comply early in order to begin
accumulating credits through over-
compliance with the applicable
standards. A manufacturer choosing
early compliance must comply with all
the vehicles and engines it
manufacturers in each regulatory
category for a given model year except
as provided in paragraphs (c)(2)(iii)
through (iv) of this section.

* * * * *

(iii) For model year 2013, a
manufacturer can choose to comply
with the standards in this paragraph (c)
and generate early credits under
§535.7(c) by using the entire U.S.-
directed production volume within any
of its regulatory sub-categories of
vehicles other than electric vehicles as
specified in 40 CFR 1037.150. The
model year 2014 standards in this
paragraph (c) apply for vehicles
complying in model year 2013. If some
vehicle families within a regulatory
subcategory are certified by EPA after
the start of the model year,
manufacturers may generate credits
under § 535.7(c) only for production
that occurs after all families are certified
in accordance with 40 CFR
1037.150(a)(1).

(iv) For model year 2014, a
manufacturer producing model year
2014 vehicles before January 1, 2014,
may optionally elect to comply with
these standards for a partial model year
that begins on January 1, 2014, and ends
on the day the manufacturer’s model
year would normally end if it meets the
provisions in 40 CFR 1037.150(g).

* * * * *

(5) Vocational tractors. Tractors
meeting the definition of vocational
tractors in 49 CFR 523.2 for purposes of
certifying vehicles to fuel consumption
standards, are divided into families of
vehicles as specified in 40 CFR
1037.230(a)(1) and must comply with
standards for heavy-duty vocational
vehicles and engines of the same weight
class specified in paragraphs (b) and (d)
of this section. Class 7 and Class 8
tractors certified or exempted as
vocational tractors are limited in
production to no more than 21,000
vehicles in any three consecutive model
years. If a manufacturer is determined as
not applying this allowance in good
faith by the EPA in its applications for
certification in accordance with 40 CFR
1037.205 and 1037.630, a manufacturer
must comply with the tractor fuel
consumption standards in paragraph
(c)(3) of this section. Vocational tractors
generating credits can trade and transfer
credits in the same averaging sets as
tractors and vocational vehicles in the

same weight class.
* * * * *

Dated: August 8, 2013.
David L. Strickland,
Administrator, National Highway Traffic
Safety Administration, Department of
Transportation.

Dated: August 8, 2013.
Janet G. McCabe,
Acting Assistant Administrator, Office of Air
and Radiation, Environmental Protection
Agency.
[FR Doc. 2013-19880 Filed 8-15—13; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120604138—-3684—-03]
RIN 0648-BC21

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Atlantic
Surfclam and Ocean Quahog Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule reopens an
additional portion of the Georges Bank
Closed Area to the harvest of Atlantic
surfclams and ocean quahogs. This final
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rule follows up on a preceding interim
final rule that was published in the
Federal Register on December 19, 2012.
The previous interim final rule
reopened a portion of the Georges Bank
Closed Area that had been closed to the
harvest of Atlantic surfclams and ocean
quahogs since 1990 due to the presence
of toxins known to cause paralytic
shellfish poisoning. However, the area
reopened in the interim final rule was
reduced in size from the area identified
in the proposed rule. Based on
comments received on the interim final
rule and requests from the New England
and Mid-Atlantic Fishery Management
Councils, this final rule will reopen an
additional portion of the Georges Bank
Closed Area.

DATES: This rule is effective August 16,
2013.

ADDRESSES: An environmental
assessment (EA) was prepared for this
action that describes the final action and
other alternatives considered, and
provides an analysis of the impacts of
the measures and alternatives. Copies of
the EA are available on request from the
NMFS Northeast Regional
Administrator, John K. Bullard, 55 Great
Republic Drive, Gloucester, MA 01930.
The EA is also available online at
http://www.nero.noaa.gov/.

FOR FURTHER INFORMATION CONTACT:
Jason Berthiaume, Fishery Management
Specialist, phone (978) 281-9177, fax
(978) 281-9135.

SUPPLEMENTARY INFORMATION: The
Georges Bank (GB) Closed Area, located
in the Exclusive Economic Zone east of
69°00” W. longitude and south of 42°20"
N. latitude, has been closed to the

harvest of surfclams and ocean quahogs
since 1990 due to red tide blooms that
cause paralytic shellfish poisoning
(PSP). The closure was implemented
based on advice from the U.S. Food and
Drug Administration (FDA), after
samples tested positive for the toxins
(saxitoxins) that cause PSP. Shellfish
contaminated with the toxins, if eaten in
large enough quantity, can cause illness
or death in humans.

Due to inadequate testing or
monitoring of this area for the presence
of PSP-causing toxins, the closure was
made permanent in 1999. Since the
implementation of the closure, NOAA’s
National Ocean Service has provided
grants to the FDA, the states of Maine,
New Hampshire, and Massachusetts,
and a clam industry representative to
collect water and shellfish samples from
Federal waters off southern New
England. NMFS has also issued
exempted fishing permits (EFPs) since
2008 to surfclam and ocean quahog
vessels to conduct research in the
closure area.

Testing of clams in the area by the
FDA in cooperation with NMFS and the
fishing industry under the EFPs
demonstrate that PSP toxin levels have
been well below the regulatory limit
established for public health and safety
(FDA 2010).* The FDA and NMFS also
developed a Protocol for Onboard
Screening and Dockside Testing in
Molluscan Shellfish that is designed to
test and verify that clams harvested
from the GB PSP Closed Area are safe.

1January 10, 2010, letter from Donald W.
Kraemer, Deputy Director, Office of Food Safety,
Food and Drug Administration to Patricia A.
Kurkul, Regional Administrator, NOAA’s NMFS.

The protocol was formally adopted into
the National Shellfish Sanitation
Program at the October 2011 Interstate
Shellfish Sanitation Conference.

On August 31, 2012, NMFS published
a proposed rule in the Federal Register
(77 FR 53164) proposing to reopen a
portion of the GB PSP Closed Area. On
December 19, 2012, we published an
interim final rule in the Federal
Register (77 FR 75057) that reopened a
portion of this area. However, in
response to comments received on the
proposed rule, the area reopened with
the interim final rule was modified
slightly from the area in the proposed
rule. The interim final rule had a 60-day
comment period to allow for additional
comments on the modified area. NMFS
has reviewed comments received on the
interim final rule, and this final rule
will reopen the area as originally
proposed. That is, in addition to the
area that was reopened in the interim
final rule, this final rule reopens an
additional 958 square miles (2,481
square km) of the GB PSP Closed Area
for the harvest of surfclams and ocean
quahogs, provided vessels fishing in the
area obtain a Letter of Authorization
from NMFS and comply with all the
terms of the approved PSP testing
protocol.

The area being reopened is defined in
the table below and the remaining
portion of the GB Closed Area will
remain closed. The area identified by
the coordinates contain both the area
reopened with the interim final rule (77
FR 75057) and the additional area being
reopened with this final rule.

BILLING CODE 3510-22-P
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BILLING CODE 3510-22-C

Point Latitude Longitude
42°00’ 68°50"
42°00’ 67°20"
41°00’ 67°20"
41°00’ 67°10"
40°40’ 67°10"
40°40’ 68°30"
41°30’ 68°30"
41°30’ 68°50"
42°00’ 68°50"

Public Comments

The comment period for the interim
final rule ended on February 19, 2013,
and NMFS received 14 comments. One
comment was against reopening any
portion of the GB PSP Closed Area, but
provided no supporting justification.
The remaining 13 comments were in
support of reopening additional
portions of the GB Closed Area.

Reopened Areas

Criginal Reopened Area
Interim Final Rule (5,423 sq mi}

Additional Reopened Area
Final Rule {858 sq mi)

Entire Reopened Area
(6,381 sq mi}

Paralytic Shellfish Poisoning (PSP) Closed Area

Georges Bank Closed Area
{37,334 sg mi}

Groundfish Closed Areas
Closed Area |

Closed Area

Comment 1: Eleven comments
supported reopening additional areas
and all provided similar rationale.
These comments were from the fishing
industry, dealers, and processers, as
well as the New England (NEFMC) and
Mid-Atlantic Fishery Management
Councils (MAFMC). Primarily, the
commenters pointed out that the
majority of the GB Closed Area is open
to other types of bottom-tending mobile
gear, so it is not equitable that the area
remain closed to surfclam and ocean
quahog harvesting. The industry also
stated that the resource is abundant on
GB and the fishery would benefit from
greater access to the resource.

Response: NMFS agrees that it may be
justifiable to reopen some additional
areas and that reopening additional
areas may take some effort off of
southern stocks, but, at this time, NMFS
does not support reopening areas

beyond the areas that were originally
considered. The original areas that were
analyzed were considered because the
data demonstrate that the shellfish
harvested from those areas have been
and are currently safe for human
consumption. This reopening was also
based on a request from the MAFMC for
a specific area to be reopened based
upon the available data. The areas that
were analyzed for this action were based
on areas that were sampled under an
EFP since 2008. None of the samples
collected under the EFP presented
results that would raise public health
and safety concerns. Because the
research was only conducted in specific
areas, no additional data are available to
support reopening additional areas.
Further, NMFS defers to the FDA on
matters of public health and safety and
would need further direction from the
FDA and/or evidence that other areas
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outside of what was included in the
analysis for this action are safe to
reopen.

Comment 2: In addition to the
comments discussed above in support of
reopening additional areas, two
additional comments supported
reopening specifically the Northeast
corner that was considered in the
proposed rule, but was withdrawn in
the interim final rule. All 13 of the
comments received in support of
reopening additional areas raised equity
concerns because most of the GB Closed
areas is open for other types of bottom-
tending mobile gear, except hydraulic
clam dredge gear. The two commenters
also stated that the Northeast corner
area that was withdrawn is being
considered as a potential habitat
management area (HMA) because it
contains rocky and coral structure
habitats. Further, because hydraulic
clam dredges can only fish in sandy
substrates, where recovery times are
demonstrated to be short, and because
hydraulic clam dredge gear sustains
significant damage when fished in coral
and rocky substrates, the hydraulic clam
dredge gear would, by default, not fish
in the rocky and coral structures of
concern and would, therefore, not
disturb these habitats. Finally, a number
of the commenters state that they agree
with the conclusion drawn in the
interim final rule that impacts from
hydraulic clam dredge gear in sandy
substrates is demonstrated to be
temporary and minimal, which would
be the case in the Northeast corner area.

Response: NMFS agrees that because
other types of bottom-tending mobile
gear are already permitted for use in the
potential HMA, it is unlikely that
additional effort from the surfclam
fishery will have significant additional
habitat impacts or foreclose any future
actions by the NEFMC to establish a
new habitat closed area in this location.
The Atlantic surfclam fishery is carried
out only in sandy substrates, where
habitat recovery times for hydraulic
dredge gear have demonstrated to be
relatively short. In addition, the areas
that are being considered as HMAs, are
being considered because they contain
areas with rocky and coral structures.
Because hydraulic clam dredge gear
does not operate in these substrates, it
is not likely that the rocky and coral
substrates will be affected.

Further, most of the area in the
Northeast corner, which was withdrawn
in the interim final rule, is located in a
relatively shallow (30-60 m) part of GB
that is routinely highly disturbed by
strong tidal currents and wave action
from storms. Published studies of the
effects of hydraulic clam dredges in

high-energy, sandy habitats, such as
those where clam fishing occurs,
indicate that in this type of environment
the affected physical and biological
features of the seafloor can be expected
to recover from the impacts of this gear
in less than a year, and can actually
recover within a matter of a few days or
months. For this reason, NMFS agrees
that the minimal or temporary impacts
caused by the use of this gear would not
have significant impacts on habitat in
the affected area.

Changes From Interim Final Rule

As noted above, in response to
comments received on the proposed
rule, the area that was reopened with
the interim final rule was modified
slightly from the proposed rule. The
NEFMC submitted a comment on the
proposed rule informing NMFS that its
Habitat Oversight Committee is
developing Essential Fish Habitat
Omnibus Amendment 2, which may
include potential HMAs that, if
implemented, may spatially overlap
with the areas proposed for reopening in
the proposed rule. Because of the
NEFMC concern, we modified the area
that was reopened with the interim final
rule to ensure that there was no overlap
with any portion of the potential HMAs.
The intent was to protect the potential
HMAs from any additional
disturbances, while also allowing the
Atlantic surfclam/ocean quahog fleet to
access as much of the proposed area as
possible without compromising the
proposed HMA.

The NEFMC also requested that we
extend the comment period on the
proposed rule for an additional 60 days
to allow them time to compose a more
formal comment. We did not extend the
comment period on the proposed rule,
but instead, we published an interim
final rule, which included an additional
60-day comment period while also
satisfying the industry’s and the
MAFMC’s request to have the area
reopened by the start of the Atlantic
surfclam and ocean quahog fishing year
on January 1, 2013.

The comment period on the interim
final rule closed on February 19, 2013.
We received an additional comment
from the NEFMC, in which they
rescinded their previous comment
regarding concern with reopening the
portion of the area that would overlap
with the potential HMAs. Instead, the
NEFMC requested that we reopen all
portions of the GB PSP Closed Area that
are open to other types of bottom-
tending mobile gear.

In light of comments received on the
interim final rule, we will reopen the
portion of the closed area that was

originally proposed, but which was not
reopened based on the NEFMC’s initial
concern. The remainder of the GB PSP
Closed Area will remain closed.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the Assistant
Administrator for Fisheries, NOAA, has
determined that this final rule is
consistent with the Atlantic Surfclam
and Ocean Quahog FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law.

The Assistant Administrator for
Fisheries, NOAA, is waiving the 30-day
delayed effectiveness provision of the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d)(1), because this is “‘a
substantive rule which . . . relieves a
restriction.” This rule imposes no new
requirements or burdens on the public;
to the contrary, it provides economic
benefits to the fishery participants by
reopening an additional area that has
been closed to the harvest of surfclams
and ocean quahogs since 1990 due to
red tide blooms that cause PSP, without
resulting in overfishing. Because recent
testing in the GB Closed Area has
demonstrated that PSP toxin levels were
well below the regulatory limit
established for public health and safety,
continued closure of the area is not
necessary and could unnecessarily
restrict Atlantic surfclam and ocean
quahog fishing.

Furthermore, the Assistant
Administrator for Fisheries, NOAA has
determined that there is good cause to
waive the 30-day delay in effectiveness
under 5 U.S.C. 553(d)(3). The GB PSP
Closed Area has caused harvesting to be
limited to the Mid-Atlantic, where
Atlantic surfclam and ocean quahog
stocks have recently become less
abundant. A 30-day delay in
effectiveness would continue to prohibit
harvest from this portion of the GB PSP
Closed Area and would continue to put
pressure on Mid-Atlantic stocks.
Waiving the 30-day delay would allow
additional areas in the GB Closed Area
to be reopened sooner, which could
relieve fishing pressure on southern
stocks and would allow for greater
distribution of Atlantic surfclam and
ocean quahog harvest effort in the
region. We also received public
comment on the proposed rule for this
action that fishing is only being
continued in the Mid-Atlantic region to
maintain the market, and vessels may
no longer be profiting. Thus, a delay in
effectiveness could result in continued
loss of revenue for the Atlantic surfclam
and ocean quahog fishing fleet.

Failure to make this final rule
effective upon publication will
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undermine the intent of the rule to
promote optimal utilization and
conservation of the Atlantic surfclam
and ocean quahog resources. For these
reasons, the 30-day delay is waived and
this rule will become effective upon
publication in the Federal Register.

The Office of Management and Budget
has determined that this rule is not
significant for purposes of Executive
Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
final rule will not have a significant
economic impact on a substantial
number of small entities. The factual
basis for this certification was provided
in the proposed rule for this action (77
FR 53163) and is not repeated here. No
comments were received regarding the
certification and NMFS has not received
any new information that would affect
its determination. As a result, a final
regulatory flexibility analysis is not
required and none has been prepared.

On June 20, 2013, the Small Business
Administration (SBA) issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013 (78 FR 37398). The rule
increased the size standard for Finfish
Fishing from $4.0 to $19.0 million,
Shellfish Fishing from $4.0 to $5.0
million, and Other Marine Fishing from
$4.0 to $7.0 million. Pursuant to the
Regulatory Flexibility Act, and prior to
SBA’s June 20, 2013, final rule, a
certification was developed for this
action using SBA’s former size
standards. Subsequent to the June 20,
2013, rule, NMFS has reviewed the
certification prepared for this action in
light of the new size standards. Under
the former, lower size standards, all
entities subject to this action were
considered small entities, thus they all

would continue to be considered small
under the new standards. NMFS has
determined that the new size standards
do not affect the analyses prepared for
this action.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: August 12, 2013.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, performing the
functions and duties of the Assistant
Administrator for Fisheries, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In § 648.76, paragraph (a)(4) is
revised to read as follows:

§648.76 Closed areas.

(a] * * %

(4) Georges Bank. The paralytic
shellfish poisoning (PSP) contaminated
area, which is located on Georges Bank,
and is located east of 69° W. long., and
south of 42°20" N. lat. is closed to the
harvest of surfclams and ocean quahogs.
A portion of the Georges Bank Closed
Area is open to harvest surfclams and
ocean quahogs provided the vessel
complies with the requirements
specified in paragraph (a)(4)(i) of this
section. The open portion of the Georges
Bank Closed Area is defined by straight
lines connecting the following points in
the order stated:

OPEN PORTION OF THE GEORGES
BANK CLOSED AREA

Point N. Latitude W. Longitude
T o 42°00" 68°50"
2 s 42°00’ 67°20"
3 41°00" 67°20"
4 e 41°00’ 67°10"
5 i 40°40’ 67°10"
6 e 40°40’ 68°30"
T e 41°30" 68°30"
8 s 41°30’ 68°50"
T o 42°00" 68°50"

(i) Requirements for Vessels Fishing in
the Open Portion of the Georges Bank
Closed Area. A vessel may fish in the
open portion of the Georges Bank
Closed Area as specified in this
paragraph (a)(4), provided it complies
with the following terms and
conditions:

(A) A valid letter of authorization
issued by the Regional Administrator
must be onboard the vessel; and

(B) The vessel must adhere to the
terms and conditions of the PSP testing
protocol as adopted into the National
Shellfish Sanitation Program by the
Interstate Shellfish Sanitation
Conference. All surfclams and ocean
quahogs harvested from the area must
be handled in accordance with the
terms and conditions of the protocol
from the first point of harvest through
completion of testing and release by the
State Shellfish Control Authority as
required by the PSP testing protocol;
and

(C) Prior to leaving port at the start of
a fishing trip, the vessel’s owner or
operator must declare its intent to fish
in the area through the vessel’s vessel
monitoring system.

(ii) [Reserved]

[FR Doc. 2013-20028 Filed 8—15-13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2012-0038]

RIN 0579-AD79

Importation of Cape Gooseberry From
Colombia Into the United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow the importation of cape
gooseberry from Colombia into the
United States. As a condition of entry,
cape gooseberry from Colombia would
be subject to a systems approach that
would include requirements for
establishment of pest-free places of
production and the labeling of boxes
prior to shipping. The cape gooseberry
would also have to be imported in
commercial consignments and
accompanied by a phytosanitary
certificate issued by the national plant
protection organization of Colombia
certifying that the fruit has been
produced in accordance with the
systems approach. This action would
allow for the importation of cape
gooseberry from Colombia into the
United States while continuing to
provide protection against the
introduction of plant pests.

DATES: We will consider all comments
that we receive on or before October 15,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!document
Detail;D=APHIS-2012-0038-0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0038, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0038 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Ms.
Claudia Ferguson, Regulatory Policy
Specialist, Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1236; (301) 851-2352.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56—1
through 319.56-59, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

Cape gooseberry (Physalis peruviana)
from Colombia is authorized for
importation into the United States if the
commodity is treated with a cold
treatment for Mediterranean fruit fly
(Ceratitis capitata or Medfly). The
national plant protection organization
(NPPO) of Colombia has requested that
the Animal and Plant Health Inspection
Service (APHIS) amend the regulations
to allow commercial consignments of
cape gooseberry fruit from production
sites recognized as free of Medfly in the
Bogota Savannah and the neighboring
municipalities above 2,200 meters of
elevation in the Departments of Boyaca
and Cundinamarca without cold
treatment.

In response to the request of the
NPPO of Colombia, we prepared a
commodity import evaluation document
(CIED) titled “Recognition of cape
gooseberry production sites that are free
of Mediterranean fruit fly within a low
prevalence area in Colombia Bogota
Savannah and the neighboring
municipalities above 2,200 meters in the
Departments of Boyacd and
Cundinamarca.” The CIED may be

viewed on the Regulations.gov Web site
or in our reading room (see ADDRESSES
above for instructions for accessing
Regulations.gov and information on the
location and hours of the reading room).
You may request paper copies of the
CIED by calling or writing to the person
listed under FOR FURTHER INFORMATION
CONTACT.

Based on the evidence presented in
the CIED, we have determined that cape
gooseberry can be safely imported from
Colombia into the United States without
cold treatment if they are produced in
accordance with a systems approach.
We are proposing to add the systems
approach outlined below to the
regulations in a new § 319.56—60
governing the importation of cape
gooseberry from Colombia.

Proposed Systems Approach

General Requirements

Paragraph (a) of proposed § 319.56—60
would require the NPPO of Colombia to
provide a bilateral workplan to APHIS
that details the activities the NPPO will
carry out to meet the requirements of
the systems approach, subject to APHIS’
approval of the workplan. APHIS would
be directly involved with the NPPO in
monitoring and auditing
implementation of the systems
approach. A bilateral workplan is an
agreement between APHIS’ Plant
Protection and Quarantine program,
officials of the NPPO of a foreign
government, and, when necessary,
foreign commercial entities that
specifies in detail the phytosanitary
measures that will be carried out to
comply with our regulations regarding a
specific commodity. Bilateral workplans
apply only to the signatory parties and
establish detailed procedures and
guidance for the day-to-day operations
of specific import/export programs.
Bilateral workplans also establish how
specific phytosanitary issues are dealt
with in the exporting country and make
clear who is responsible for dealing
with those issues. The implementation
of a systems approach typically requires
a bilateral workplan to be developed.

Places of Production Requirements
Paragraph (b)(1) of proposed § 319.56—
60 would specify that all places of
production be registered with the NPPO
of Colombia. Under paragraph (b)(2) of
proposed § 319.56-60, all places of
production would have to be located
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within the C. capitata low prevalence
area of the Bogota Savannah and the
neighboring municipalities above 2,200
meters in the Departments of Boyaca
and Cundinamarca. APHIS has
reviewed and approved the methods
used by the NPPO of Colombia to survey
for low pest prevalence and to recognize
specific places of production as free of
Medfly in the specified areas. Pest-free
places of production within certified
low pest prevalence areas have been
effectively used in the past as an
element of a systems approach to allow
fruits to be safely imported into the
United States, and we believe this
measure can be successfully applied to
the importation of cape gooseberry from
Colombia.

Mitigation Measures for Medfly

Only one fruit fly has been trapped in
the low prevalence area in Bogota
Savannah and the neighboring
municipalities above 2,200 meters since
1993. Therefore, we propose using
trapping to monitor the places of
production within the low prevalence
area described above as an element of
the systems approach to mitigate the
risk posed by Medfly.

In paragraph (c)(1) of proposed
§ 319.56-60, we would require the
NPPO of Colombia to place fruit fly
traps at intervals specified in the
bilateral work plan to demonstrate place
of production freedom from Medfly. The
NPPO of Colombia would have to keep
records of fruit fly detections for each
trap and make the records available to
APHIS upon request.

Paragraph (c)(2) would specify that
the trapping of any Medfly would have
to be reported to APHIS immediately.
Capture of C. capitata would result in
immediate cancellation of exports from
farms within 5 square kilometers (km?2)
of the detection site. An additional 50
traps would have to be placed in the 5
km? area surrounding the detection site.
If a second detection is made within
that 5 km? area within 30 days of the
first, eradication using a bait spray
agreed upon by APHIS and the NPPO of
Colombia would have to be initiated in
the detection area and treatment would
have to continue for at least 2 months.
Exports could resume from the
detection area when APHIS and the
NPPO of Colombia agree the risk has
been mitigated. These requirements
would ensure that production sites are
monitored, that no fruit is shipped from
sites where Medfly has been detected,
and that the presence of Medfly is
addressed quickly and definitively.

Post-Harvest Procedures

Under paragraph (d) of proposed
§ 319.56-60, the cape gooseberries
would have to be packed in boxes
marked with the identity of the
originating farm. This measure would
allow shipments of the fruit to be traced
back to the farm in the event of the
discovery of a pest. The boxes
containing cape gooseberries would
have to be packed in sealed and closed
containers before being shipped in order
to prevent harvested fruit from being
infested by quarantine pests.

Phytosanitary Inspection

Paragraph (e) would state that, after
the commodity is packed, the NPPO of
Colombia must visually inspect a
biometric sample of cape gooseberry at
a rate jointly approved by APHIS and
the NPPO of Colombia and cut open the
fruit to detect C. capitata. External and
internal inspection of a sample would
ensure that pests at various life stages
are detected.

Commercial Consignments

Paragraph (f) would state that only
commercial consignments of cape
gooseberry would be allowed to be
imported. Commercial consignments, as
defined in § 319.56-2, are consignments
that an inspector identifies as having
been imported for sale and distribution.
Such identification is based on a variety
of indicators, including, but not limited
to: Quantity of produce, type of
packaging, identification of grower or
packinghouse on the packaging, and
documents consigning the fruits or
vegetables to a wholesaler or retailer.
Produce grown commercially is less
likely to be infested with plant pests
than noncommercial consignments.
Noncommercial consignments are more
prone to infestations because the
commodity is often ripe to overripe,
could be of a variety with unknown
susceptibility to pests, and is often
grown with little or no pest control.

Phytosanitary Certificate

Paragraph (g) would set out the
requirement for a phytosanitary
certificate. Each consignment of fruit
would have to be accompanied by a
phytosanitary certificate issued by the
NPPO of Colombia, providing an
additional declaration stating that the
fruit in the consignment was produced
in accordance with the requirements in
proposed § 319.56—60. This requirement
would provide for the Colombian
NPPO'’s confirmation that the provisions
of the regulations have been met.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

APHIS is proposing to amend the
current regulations to allow the entry of
fresh cape gooseberry from Colombia
under a systems approach. Since 2003,
Colombia has been allowed to export
fresh cape gooseberry to the United
States under a cold treatment protocol
to prevent the entry of Medfly. The
systems approach would permit cape
gooseberry imports without cold
treatment from production sites
recognized as free of Medfly. In 2011,
only about 0.2 percent (14 metric tons)
of Colombia’s fresh cape gooseberry
exports were shipped to the United
States, valued at about $90,300.

The United States does not produce
cape gooseberry commercially. Small
entities that may benefit from increased
imports of fresh cape gooseberry from
Colombia would be importers,
wholesalers, and other merchants who
sell this fruit. While these industries are
primarily comprised of small entities,
APHIS expects any impacts of the
proposed rule for these businesses to be
minor.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule would allow cape
gooseberry to be imported into the
United States from Colombia. If this
proposed rule is adopted, State and
local laws and regulations regarding
cape gooseberry imported under this
rule would be preempted while the fruit
is in foreign commerce. Fresh fruits are
generally imported for immediate
distribution and sale to the consuming
public and would remain in foreign
commerce until sold to the ultimate
consumer. The question of when foreign
commerce ceases in other cases must be
addressed on a case-by-case basis. If this
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proposed rule is adopted, no retroactive
effect will be given to this rule, and this
rule will not require administrative
proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2012-0038.
Please send a copy of your comments to:
(1) Docket No. APHIS-2012-0038,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

APHIS is proposing to amend the
fruits and vegetables regulations to
allow the importation of cape
gooseberry from Colombia into the
United States. As a condition of entry,
cape gooseberry from Colombia would
be subject to a systems approach that
will require information collection
activities including a bilateral workplan,
registration of places of production, box
marking, trapping and records, and a
phytosanitary certificate.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of

information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.1651 hours per
response.

Respondents: NPPO of Colombia,
producers, and exporters.

Estimated annual number of
respondents: 427.

Estimated annual number of
responses per respondent: 11.

Estimated annual number of
responses: 4,626.

Estimated total annual burden on
respondents: 767 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the EGovernment Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

m 2. Anew § 319.56—60 is added to read
as follows:

§319.56-60 Cape gooseberry from
Colombia.

Cape gooseberry (Physalis peruviana)
may be imported into the United States
from Colombia in accordance with the
conditions described in this section.
These conditions are designed to
prevent the introduction of Ceratitis
capitata.

(a) General requirements. The
national plant protection organization
(NPPO) of Colombia must provide a
bilateral workplan to APHIS that details
the activities that the NPPO will, subject
to APHIS’ approval, carry out to meet
the requirements of this section. APHIS
will be directly involved with the NPPO
in the monitoring and auditing
implementation of the systems
approach.

(b) Place of production requirements.
(1) All places of production must be
registered with the NPPO of Colombia.

(2) All places of production must be
located within the C. capitata low
prevalence area of the Bogota Savannah
and the neighboring municipalities
above 2,200 meters in the Departments
of Boyaca and Cundinamarca.

(c) Mitigation measures for C.
capitata. (1) Trapping for C. capitata
must be conducted in the places of
production in accordance with the
bilateral workplan to demonstrate that
those places are free of C. capitata.
Specific trapping requirements must be
included in the bilateral workplan. The
NPPO of Colombia must keep records of
fruit fly detections for each trap and
make the records available to APHIS
upon request.

(2) All fruit flies trapped must be
reported to APHIS immediately. Capture
of C. capitata will result in immediate
cancellation of exports from farms
within 5 square kilometers of the
detection site. An additional 50 traps
must be placed in the 5 square kilometer
area surrounding the detection site. If a
second detection is made within the
detection areas within 30 days of a
previous capture, eradication using a
bait spray agreed upon by APHIS and
the NPPO of Colombia must be initiated
in the detection area. Treatment must
continue for at least 2 months. Exports
may resume from the detection area
when APHIS and the NPPO of Colombia
agree the risk has been mitigated.

(d) Post-harvest procedures. The cape
gooseberry must be packed in boxes
marked with the identity of the
originating farm. The boxes must be
packed in sealed and closed containers
before being shipped.

(e) Phytosanitary inspection. After
packing, the NPPO of Colombia must
visually inspect a biometric sample of
cape gooseberry at a rate jointly
approved by APHIS and the NPPO of
Colombia, and cut open the sampled
fruit to detect C. capitata.

(f) Commercial consignments. The
cape gooseberry must be imported in
commercial consignments only.

(g) Phytosanitary certificate. Each
consignment of cape gooseberry must be
accompanied by a phytosanitary
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certificate issued by the NPPO of
Colombia containing an additional
declaration stating that the fruit
originated from a place of production
free of C. capitata within the low
prevalence area of Bogota Savannah and
the neighboring municipalities above
2,200 meters of elevation in the
Departments of Boyacd and
Cundinamarca and was produced in
accordance with the requirements of
§319.56-60.

Done in Washington, DG, this 12th day of
August 2013.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2013—-19959 Filed 8-15-13; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-BT-PET-0043]

Energy Conservation Program for
Consumer Products: Landmark Legal
Foundation; Petition for
Reconsideration

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Petition for Reconsideration;
Request for Comments.

SUMMARY: The Department of Energy
(DOE) received a petition from the
Landmark Legal Foundation (LLF),
requesting that DOE reconsider its final
rule of Energy Conservation Standards
for Standby Mode and Off Mode for
Microwave Ovens, Docket No. EERE—
2011-BT-STD-0048, RIN 1904-ACO07,
78 FR 36316 (June 17, 2013)

(“Microwave Final Rule” or “the Rule”).

Specifically, LLF requests that DOE
reconsider the Rule because the final
rule used a different Social Cost of
Carbon (SCC) than the figure used in the
supplemental notice of proposed
rulemaking (SNOPR). DOE seeks
comment on whether to undertake the
reconsideration suggested in the
petition.

DATES: Any comments must be received
by DOE not later than September 16,
2013.

ADDRESSES: Comments must be
submitted, identified by docket number
EERE-BT-PET-0043, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. Email:
LLFPetition2013PET0043@ee.doe.gov.

Include either the docket number EERE—
BT-PET-0043, and/or “LLF Petition” in
the subject line of the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Room 1J-018, 1000 Independence
Avenue SW., Washington, DC 20585—
0121. Please submit one signed original
paper copy.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Room
1J-018, 1000 Independence Avenue
SW., Washington, DC 20585-0121.

5. Instructions: All submissions
received must include the agency name
and docket number for this proceeding.

Docket: For access to the docket to
read background documents, or
comments received, go to the Federal
eRulemaking Portal at
www.regulations.gov. In addition,
electronic copies of the Petition are
available online at DOE’s Web site at the
following URL address: http://
www.regulations.gov/
#!docketDetail;D=EERE-2013-BT-PET-
0043.

FOR FURTHER INFORMATION CONTACT:
Ashley Armstrong, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121, (202) 586—
6590, or email:
Ashley.Armstrong@ee.doe.gov. Ari
Altman, U.S. Department of Energy,
Office of General Counsel, GC-71, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586—4224,
email: Ari. Altman@hgq.doe.gov.
SUPPLEMENTARY INFORMATION: The
Administrative Procedure Act (APA), 5
U.S.C. 551 et seq., provides among other
things that, “[e]ach agency shall give an
interested person the right to petition
for the issuance, amendment, or repeal
of arule.” 5 U.S.C. 553(e). DOE received
a petition from the Landmark Legal
Foundation (LLF) on July 2, 2013,
requesting that DOE reconsider its final
rule of Energy Conservation Standards
for Standby Mode and Off Mode for
Microwave Ovens, Docket No. EERE
2011 BT STD 0048, RIN 1904 AC07, 78
FR 36316 (June 17, 2013) (“Microwave
Final Rule” or “the Rule”).

The Rule was adopted by DOE in
accordance with the Energy Policy and
Conservation Act of 1975 (EPCA). (78
FR 36316) EPCA, as amended,
prescribes energy conservation
standards for various consumer
products and certain commercial and
industrial equipment. On June 17, 2013,
DOE published a final rule adopting

standby mode and off mode standards,
which it determined would result in
significant conservation of energy and
were technologically feasible and
economically justified.

In developing the Rule, DOE issued a
Supplemental Notice of Proposed
Rulemaking (SNOPR) on February 14,
2012. (77 FR 8555) In this SNOPR, as
part of its economic analysis of the
proposed rule, DOE sought to monetize
the cost savings associated with the
reduced carbon missions that would
result from the expected energy savings
of the proposed rule. To do this, DOE
used ‘‘the most recent values [of SCC]
identified by the interagency process,”
which, at the time, was the SCC
calculation developed by the
“Interagency Working Group on Social
Cost of Carbon 2010.” Id. This 2010
figure was developed through an
interagency process in accordance with
Executive Order 12866.

In May 2013, subsequent to the
SNOPR but prior to DOE’s issuance of
the Rule, the Interagency Working
Group on Social Cost of Carbon released
revised SCC values. (Technical Update
of the Social Cost of Carbon for
Regulatory Impact Analysis Under
Executive Order 12866, Interagency
Working Group on Social Cost of
Carbon, United States Government,
2013) As these were ‘‘the most recent
(2013) SCC values from the interagency
group,” DOE included these revised
SCC values in the Rule. (78 FR 36316)

Landmark petitions DOE to reconsider
the Rule on the grounds that this change
in the values used in estimating the
economic benefits of the Rule should
have been subject to a prior opportunity
for public comment because the 2013
SCC values were not the “logical
outgrowth” of the 2010 SCC values.
Further, Landmark asserts that without
reconsideration of the Rule, DOE might
now rely on its prior use of the 2013
SCC values in the Rule when it
endeavors to enact new energy
conservation standards in the future.

In promulgating this petition for
public comment, DOE seeks public
comment on whether to undertake the
reconsideration suggested in the
petition. DOE takes no position at this
time on the merits of the suggested
reconsideration.

Issued in Washington, DC, on August 12,
2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

Set forth below is the full text of the
Landmark Legal Foundation.


http://www.regulations.gov/#!docketDetail;D=EERE-2013-BT-PET-0043
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BEFORE THE UNITED STATES
DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Parts 429 and 430

Docket No. EERE-2011-BT-STD-0048

RIN 1904—-AC07

In the Matter of Energy Conservation
Program: Energy Conservation Standards For
Standby Mode and Off Mode for Microwave
Ovens

Petition for Reconsideration

Landmark Legal Foundation
(“Landmark”) respectfully petitions the
Department of Energy (“DOE” or
“Department’’) for reconsideration of its
final rule on Energy Conservation
Standards for Standby Mode and Off
Mode for Microwave Ovens, Docket No.
EERE-2011-BT-STD-0048, RIN 1904—
AC07, 78 FR 36316 (June 17, 2013)
(“Microwave Final Rule” or “Rule”).

President Barrack Obama has directed
the issuance of sweeping new
environmental regulations on carbon
emissions from multiple sources. See
Raf Sanchez, “Barrack Obama to cut
emissions in vow to save planet,” The
Telegraph, June 26, 2013, (http://
www.telegraph.co.uk/news/worldnews/
nO1thamerica/usa/l0142279/Barack-
Obama-to-cut-emissions-in-vow-to-save-
planet.htnl). These new regulations will
be applied to sources ranging from small
appliances to both new and existing
power plants. See Justin Sink, “Obama
mocks skeptics of climate change as
‘flat-Earth society,””” The Hill, June 25,
2013, (http://thehill.com/blogslblog-
briefing-room/news/307655-obama-we-
dont-have-time-for-a-meeting-of-the-
flat-earth-society#ixzz2XFsQ5mgH).

Each of the new and massive
regulatory proposals directed at carbon
emission sources will require
implementing agencies to conduct
““cost-benefit” analysis upon which the
public should be able to make comment.
DOE’s unannounced, dramatically
increased, and improperly altered
“Social Cost of Carbon” (“SCC”’)
valuation presented for the first time in
this microwave oven regulation will
certainly become the standard by which
all other agencies will place a
purportedly beneficial economic value
on new carbon regulations.

Landmark objects to the Department’s
(and unnamed other agencies) decision
to utilize an “Interagency Update” to
justify increasing the “social cost” of
carbon dioxide without any opportunity
for public comment. Finalizing such a
far reaching decision without notice and
public comment violates the
Administrative Procedure Act’s (APA)
and Executive Order 13563’s tenets of

transparency, objectivity and fairness in
promulgating and finalizing regulations.

Landmark submits this document as a
Petition for Reconsideration. However,
the egregious violations of the APA as
documented in this Petition demand
rescission of the Rule. Landmark
respectfully requests the DOE halt
implementation and begin the
regulatory process anew. At a minimum,
the DOE’s action must be reconsidered
and presented to the public for proper
consideration and comment. Without
public input on DOE’s SCC calculation,
the agency will utterly fail to adhere to
its obligations for transparency under
the APA and its duty to comply with the
Obama Administration’s declared
commitment to meaningful public
participation. DOE should immediately
suspend implementation of this
regulation, place it on the public docket
and permit comments on the
Department’s decision to utilize a new
and previously unknown ““interagency
update” for calculating the values used
to quantify the “Social Cost of Carbon”
or “SCC.”

Background

On June 17, 2013, pursuant to the
Energy Policy and Conservation Act and
the Energy Independence and Security
Act, (“EPCA” and “EISA 2007,”
respectively) DOE promulgated a final
rule establishing “‘energy conservation
standards” for microwave ovens. 78 FR
36316.

The final rule uses a new valuation
for SCC that is different from—and
dramatically higher than—that used in
the proposed rule during the notice and
comment period. See, 77 FR 8555
(Energy Conservation Standards for
Standby Mode and Off Mode for
Microwave Ovens, Supplemental Notice
of Proposed Rulemaking and public
meeting, Feb. 14, 2012). This new
valuation appears in Table IV-14 of the
new rule and, apparently, is derived
from the “2013 Interagency Update,
2010-2050.” 78 FR 36351. The new
value is important because it serves as
a key data factor in all cost-benefit
analyses performed involving carbon
dioxide. Despite its curious and
surreptitious integration into a rule
pertaining to microwave ovens, this new
estimate appears to apply to all federal
agencies engaging in cost-benefit
analyses involving carbon dioxide
emissions. DOE states, “‘the purpose of
the SCC estimates presented here is to
allow agencies to incorporate the
monetized social benefits of reducing
CO02 emissions into cost benefit analyses
of regulatory actions. . . .” 78 FR at
36349 (emphasis added).

While the final rule utilizes an
“interagency update” for establishing
SCC values, the proposed rule does not
contain these updated figures. See 78 FR
36351 and 77 FR 8555, respectively.
Instead, the proposed rule provides SCC
values derived “from three integrated
assessment models.” 77 FR 8555. There
is significant deviation in SCC estimates
from the models used in the proposed
rule to the models used in the final rule.
For example, in the proposed rule, the
Social Cost of Carbon, under one
discount rate is estimated to be $23.80
dollars per metric ton by 2015. 77 FR
8555. That number rises to $38 dollars
per metric ton under the new estimates
provided in the final rule. 78 FR 36351.

It appears these new figures were
inserted into the existing rule without
any opportunity for public comment on
their efficacy. Such new values will
dramatically affect cost-benefit analyses.
Any federal rule limiting carbon dioxide
emissions will now appear considerably
more valuable than under previous
analyses.

DOE acknowledges that any effort to
“quantify and monetize the harms
associated with climate change” raises
“serious questions of science,
economics, and ethics. . .” 78 FR at
36349. It also reports that it arrived at
these estimates ““as part of [an]
interagency process ‘‘where numerous
agencies met on a regular basis . . .” Id.
However, there is no indication that
DOE, or any other governmental entity,
sought specific comments from the
public on its new estimates. DOE states
that preliminary assessments that
established “interim values” for the SCC
were subject to the traditional notice
and comment procedures, ‘‘the results
of this preliminary effort were presented
in several proposed and final rules.” Id.
Yet, DOE has not made these new
estimates available for public comment.
Instead, DOE, along with a number of
other federal agencies, arrived at these
new figures through some sort of
“interagency process” and published
them in a final regulation on microwave
oven power modes.

Argument

A. DOE Violated the Administrative
Procedure Act by Failing To Allow the
Public the Opportunity To Comment on
its New Values on the Social Costs of
Carbon

The DOE’s effort to cloak its actions
by dubiously inserting a crucial cost-
benefit metric into a rule pertaining to
microwave oven standards does not
withstand scrutiny under the APA. Tt
appears that DOE inserted its new SCC
estimates into the regulation without
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first publishing these estimates in a
format allowing for public comment.
Unilaterally establishing a wide ranging
metric that will be used in all cost-
benefit analyses for regulation of
greenhouse gases violates the
fundamental principles of the APA and
would not survive judicial scrutiny.

The APA mandates that an agency
“shall give interested persons an
opportunity to participate in the
rulemaking through submission of
written data, views, or arguments with
or without opportunity for oral
presentation.” 5 U.S.C. 553(c). The
purpose of a robust comment period ““is
to allow interested members of the
public to communicate information,
concerns, and criticisms to an agency
during rulemaking process.”
Connecticut Light & Power Co. v.
Nuclear Regulatory Com., 673 F.2d 525,
530 (D.C. Cir. 1982). Such a period
allows “the agency to benefit from the
experience and input of the parties who
file comments . . . and to see to it that
the agency maintains a flexible and
open-minded attitude towards its own
rules.” National Tour Brokers Ass’n v.
United States, 591 F.2d 896, 902 (D.C.
Cir. 1978).

Therefore, the notice and comment
period “encourages public participation
in the administrative process and
educates the agency, thereby helping to
ensure informed agency
decisionmaking.”” Chocolate
Manufacturers Assoc. v. Block, 755 F.2d
1098, 1103 (4th Cir. 1985), (citing
Spartan Radiocasting Co. v. FCC, 619
F.2d 314, 321 (4th Cir. 1980)); BASF
Wyandotte Corp. v. Castle, 598 F.2d
637, 642 (1st Cir. 1979)). Providing
adequate notice of a significant change
in a proposed rule gives “‘the public the
opportunity to participate in the rule-
making process. It also enables the
agency promulgating the rule to educate
itself before establishing rules and
procedures which have a substantial

impact on those regulated.” Texaco, Inc.

v. Federal Power Commission, 412 F.2d
740, 744 (3’d Cir. 1969). When an
agency fails to properly adhere to the
APA’s notice and comment procedures
“interested parties will not be able to
comment meaningfully on the agency’s
proposals.”

Connecticut Light & Power, 673 F.2d
at 530. Moreover, ‘“‘the agency may
operate with a one-sided or mistaken
picture of the issues at stake in a rule-
making.” Id. Finally, where, as here, an
agency has made a fundamental change
in a critical component of its analysis,
the agency has a duty to inform the
public.

“[Hliding or disguising the information
that it employs is to condone a practice in
which the agency treats what should be
genuine interchange as mere bureaucratic
sport. An agency commits serious procedural
error when it fails to reveal portions of the
technical basis for a proposed rule in time to
allow meaningful commentary.”

Connecticut Light & Power, 673 F.2d at
530-531.

Thus, a proper notice and comment
period improves the “quality of agency
rulemaking by testing proposed rules
through exposure to public comments.
Second, the notice requirements provide
an opportunity to be heard, which is
basic to fundamental fairness. Third,
notice and comment allows affected
parties to develop a record of objections
for judicial review.” United Church Bd.
For World Ministries v. SEC, 617
F.Supp. 837, 839 (D.C. Dist. 1985), citing
Small Refined Lead Phase-Down Task
Force v. EPA, 705 F.2d 506, 547 (D.C.
Cir. 1983).

Finally, an agency ‘“‘is required to
renotice [its proposed rule] when the
changes [to that rule] are so major that
the original notice did not adequately
frame the subjects for discussion.”
Connecticut Light & Power, 673 F.2d at
533. If the agency’s changes are a logical
outgrowth of the proposed rule, “the
agency need not renotice [such]
changes.” Id. See also, Weyerhaeuser
Co. v. Castle, 590 F.2d 1011, 1031 (D.C.
Cir. 1978).

DOE eschewed all of these principles
when it made a significant change to its
rule.

B. DOE’s Unilateral Decision Is Not a
Logical Outgrowth From the Proposed
Rule and Will Have Wide Ranging
Implications

By inserting a new estimate for SCC
values, DOE denied interested parties
the opportunity to comment on DOE’s
motivations, methodologies and
conclusions in reaching said values. The
public has also been denied the
opportunity to question the calculations
utilized by the “Interagency Working
Group on Social Costs of Carbon.”
Instead, these new values were
unilaterally placed into a final
regulation with no notice or opportunity
to comment. These new values are not
a logical outgrowth from the proposed
rule. In fact, DOE notes in both the
proposed and final rules, “that a
number of key uncertainties remain, and
that current SCC estimates should be
treated as provisional and revisable.

. . .7 77 Fed Reg. 8555, 78 FR 36351.
DOE acknowledges that “‘key
uncertainties remain,” yet disregards its
obligation to receive potentially

instructive information by providing a
forum for public comment.

Additionally, these changes are
significant and wide reaching. DOE
concedes that other agencies will utilize
these new values when calculating the
costs and benefits of rules relating to
greenhouse gasses. It states, “the
purpose of the SCC estimates presented
here is to allow agencies to incorporate
the monetized social benefits of
reducing CO2 emissions . . .” 78 FR
36349. With this unilateral change,
agency cost benefit analyses will be
drastically affected. Going forward, any
federal rule limiting carbon dioxide
emissions will appear considerably
more valuable than under previous
analyses. Such a change could “have
wide-ranging implications for
everything from power plants to the
Keystone XL pipeline.” Mark Brajem,
“Obama Quietly Raises ‘Carbon Price’ as
Costs to Climate Increase.”
Bloomberg.com, June 12, 2013
(Attached as Exhibit A.) In choosing to
bypass the mandated notice and
comment procedures for this significant
change, DOE has violated the APA. The
Department can rectify this violation by
halting the regulation’s implementation
and allowing for public comment.

C. DOE Disregarded Executive Order
13563 When It Failed To Provide for
Notice and Comment on the New Data

On January 18, 2011, President
Obama issued an executive order
requiring that agency rulemaking “shall
be adopted through a process that
involves public participation.”
Executive Order 13563, Improving
Regulation and Regulatory Review. In
particular, the President’s executive
order provided:

To promote that open exchange, each
agency, consistent with Executive Order
12866 and other applicable legal
requirements, shall endeavor to provide the
public with an opportunity to participate in
the regulatory process. To the extent feasible
and permitted by law, each agency shall
afford the public a meaningful opportunity to
comment through the Internet on any
proposed regulation, with a comment period
that should generally be at least 60 days. To
the extent feasible and permitted by law,
each agency shall also provide, for both
proposed and final rules, timely online
access to the rulemaking docket on
regulations.gov, including relevant scientific
and technical findings, in an open format
that can be easily searched and downloaded.
For proposed rules, such access shall
include, to the extent feasible and permitted
by law, an opportunity for public comment
on all pertinent parts of the rulemaking
docket, including relevant scientific and
technical findings. Id.
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For reasons set forth above, the DOE’s
actions also violate the principles
outlined in President Obama’s order.

Conclusion

Landmark respectfully requests DOE
immediately halt implementation and
rescind the Rule. In the alternative,
Landmark requests DOE adhere to the
mandates of the APA, and subject the
changes documented in this Petition to
a proper notice and comment.

Respectfully Submitted,

Mark R. Levin, President
Landmark Legal Foundation, 19415 Deerfield
Ave., Suite 312, Leesburg, VA 20176.

JULY 2, 2013
[FR Doc. 2013-19950 Filed 8-15-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0694; Directorate
Identifier 2013—NM-097-AD]

RIN 2120-AA64
Airworthiness Directives; the Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede
airworthiness directive (AD) 2002—10—
11, which applies to certain the Boeing
Company Model 737-100, —200, —200C,
—300, —400, and —500 series airplanes.
AD 2002-10-11 currently requires
repetitive inspections for cracking and
corrosion of the aft pressure bulkhead,
and corrective actions if necessary; and,
for certain airplanes, enlargement of
frame chord drain holes, and repetitive
inspections of the frame chord drain
path for debris, and corrective actions if
necessary. Since we issued AD 2002—
10-11, we have received three reports of
severe corrosion in the area affected by
that AD. This proposed AD would, for
certain airplanes, reduce the repetitive
inspection interval, and add repetitive
inspections of the frame chord drain
path for obstructions and debris, and
corrective actions if necessary. This
proposed AD would also limit corrosion
and cracking repairs of the aft pressure
bulkhead accomplished after the
effective date of this AD to those
approved by the FAA in a manner
described therein. In reviewing AD
2002—-10-11, we noted that the drain
path inspection was not required for

certain airplanes, and could be
eliminated for all airplanes if operators
accomplished certain actions required
by AD 2002—-10-11. This proposed AD
would add a drain path inspection for
all airplanes. We are proposing this AD
to detect and correct corrosion or
cracking of the aft pressure bulkhead,
which could result in loss of the aft
pressure bulkhead web and stiffeners,
and consequent rapid decompression of
the airplane.

DATES: We must receive comments on
this proposed AD by September 30,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6450; fax:

425-917-6590; email: alan.pohl@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2013-0694; Directorate Identifier
2013-NM-097—-AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 14, 2002, we issued AD
2002—10-11, Amendment 39-12757 (67
FR 36085, May 23, 2002), for certain
Model 737-100, —200, —200C, —300,
—400, and —500 series airplanes. AD
2002-10-11 superseded AD 84-20-03
R1, Amendment 39-5183 (50 FR 51235,
December 16, 1985). AD 2002-10-11
requires repetitive inspections for
cracking and corrosion of the aft
pressure bulkhead, and corrective
actions if necessary; and, for certain
airplanes, enlargement of frame chord
drain holes, repetitive inspections of the
frame chord drain path for obstructions
and debris, and corrective actions if
necessary. We issued AD 2002—-10-11 to
detect and correct corrosion or cracking
of the aft pressure bulkhead at body
station (BS) 1016, which could result in
loss of the aft pressure bulkhead web
and stiffeners, and consequent rapid
decompression of the fuselage.

Actions Since AD 2002-10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002), Was Issued

Since 2010, we have received three
reports of severe corrosion in the aft
pressure bulkhead. Two of these
airplanes were corroded completely
through the thickness of the pressure
web. The age of the airplanes when
corrosion was found ranged from 12 to
17 years. The total flight hours ranged
from 40,892 to 68,389 hours, and the
total flight cycles ranged from 22,701 to
58,156 flight cycles.

AD 2002-10-11, Amendment 39—
12757 (67 FR 36085, May 23, 2002),


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:alan.pohl@faa.gov
mailto:alan.pohl@faa.gov

Federal Register/Vol. 78, No. 159/Friday, August 16, 2013/Proposed Rules

49979

requires repetitive inspections for
corrosion at 2-year intervals for
airplanes having line numbers 1 through
1042, and at 4-year intervals for
airplanes having line numbers 1043
through 3132. All reports of severe
corrosion have been from the latter
group of airplanes with the longer
repetitive inspection interval.

In addition, repair procedures in
Boeing Alert Service Bulletin 737—
53A1075, Revision 3, dated June 8,
2000, which is specified in paragraph
(g) of AD 2002-10-11, Amendment 39—
12757 (67 FR 36085, May 23, 2002), as
the appropriate source of service
information, include instructions for
blending out corrosion on the bulkhead
web. The reworked web is more
susceptible to subsequent corrosion.

After consultation with the
manufacturer, we have determined that
reduction of the interval for the
repetitive inspections from 4 years to 2
years, together with removal of repair
instructions for blending out corrosion
on the bulkhead web, will reduce the
frequency and severity of corrosion
findings and provide an acceptable level
of safety.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
requirements of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002). This proposed AD would
reduce the interval for the repetitive
inspections for airplanes having line
numbers (L/N) 1043 through 3132
inclusive from 4 years to 2 years; and
would provide an option to inspect only
the aft side of the aft pressure bulkhead

every 3 months for a maximum of 2
years, at which time both the forward
and aft sides of the aft pressure
bulkhead would require repetitive
inspections at 2-year intervals. This
proposed AD would, for certain
airplanes, add repetitive inspections of
the frame chord drain path for debris,
and corrective actions if necessary.

Changes to AD 2002-10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002)

This proposed AD would retain all
the requirements of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002). Since AD 2002—-10-11
was issued, the AD format has been
revised, and certain paragraphs have
been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Requirement in AD
2002-10-11, Amend-
ment 39-12757 (67
FR 36085, May 23,
2002)

Corresponding
requirement in this
proposed AD

paragraph (a)
paragraph (b)
paragraph (c)
paragraph (d)
paragraph (e)
paragraph (f)
paragraph (g)

paragraph (g)
paragraph (h)
paragraph (i)
paragraph (j)
paragraph (k)
paragraph (I)
paragraph (m)

Note 2 (detailed inspection definition)
in AD 2002-10-11, Amendment 39—
12757 (67 FR 36085, May 23, 2002), has
been removed from this proposed AD
because it is described in Figure 1 of
Boeing Alert Service Bulletin 737—
53A1075, Revision 3, dated June 8,
2000.

Paragraph (e) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002), which is paragraph (k)
in this proposed AD, has been revised

ESTIMATED COSTS

to clarify that the required actions
include inspecting the drain path in the
chord frame for debris.

The terminating action statement in
paragraph (e)(1) of AD 2002—-10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002), has been revised to
terminate only the aft bulkhead
inspection for cracking and corrosion in
paragraph (g) of this proposed AD.

Since we issued AD 2002—10-11,
Amendment 39-12757 (67 FR 36085,
May 23, 2002), Boeing Commercial
Airplanes received an Organization
Designation Authorization (ODA). We
have revised this proposed AD to
delegate the authority to approve an
alternative method of compliance for
any repair required by this AD to the
Boeing Commercial Airplanes ODA
rather than a Designated Engineering
Representative.

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletin 737—
53A1075, Revision 3, dated June 8,
2000, describes instructions on how to
repair certain conditions, but this
proposed AD would require repairing
those conditions in one of the following
ways:

¢ In accordance with a method that
we approve; or

¢ Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes ODA whom we
have authorized to make those findings.

This proposed AD would also reduce
the repeat inspection interval for
corrosion and cracking on airplanes
having line numbers 1043 through 3132.

Costs of Compliance

We estimate that this proposed AD
affects 419 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Action

Labor cost Parts cost

Cost per product Cost on U.S. operators

Inspection

tion cycle.

4 work-hours x $85 per hour = $340 per inspec-

$0

$340 per inspection
cycle.

$142,460 per inspection
cycle.

The new requirements of this
proposed AD add no additional
economic burden.

We estimate the following costs to do
any necessary repairs that would be
required based on the results of the

ON-CONDITION COSTS

proposed inspection. We have no way of
determining the number of aircraft that
might need these repairs:

Action

Labor cost

Parts cost Cost per product

Up to 136 work-hours x $85 per hour = Up to $11,560

$5,217 | Up to $16,777.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2002—-10-11, Amendment 39-12757 (67
FR 36085, May 23, 2002), and adding
the following new AD:

The Boeing Company: Docket No. FAA—
2013-0694; Directorate Identifier 2013—
NM-097-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by September 30, 2013.

(b) Affected ADs

This AD supersedes AD 2002—-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002).

(c) Applicability

This AD applies to The Boeing Company
Model 737-100, —200, —200C, —300, —400,
and —500 series airplanes, certificated in any

category, line numbers 1 through 3132
inclusive.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by three reports of
severe corrosion in the area affected by AD
2002-10-11, Amendment 39-12757 (67 FR
36085, May 23, 2002). We are issuing this AD
to detect and correct corrosion or cracking of
the aft pressure bulkhead, which could result
in loss of the aft pressure bulkhead web and
stiffeners, and consequent rapid
decompression of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Initial Aft Pressure Bulkhead
Inspection

This paragraph restates the requirements of
paragraph (a) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), with clarification of the drain path
inspection. For Model 737 series airplanes
having line numbers (L/N) 1 through 929
inclusive, with more than 20,000 hours time-
in-service or 7 years since date of
manufacture, whichever occurs first: Within
120 days after January 20, 1986 (the effective
date of AD 84-20-03 R1, Amendment 39—
5183 (50 FR 51235, December 16, 1985)),
unless already accomplished within the 21
months before January 20, 1986, visually
inspect the body station (BS) 1016 pressure
bulkhead, including inspecting for cracking
and corrosion of the pressure bulkhead, and
for debris in the drain path in the chord
frame, according to Boeing Alert Service
Bulletin 737-53A1075, Revision 1, dated
September 2, 1983; Revision 2, dated July 13,
1984; or Revision 3, dated June 8, 2000.
Remove any obstruction to the drain hole in
the frame chord and replace any deteriorated
leveling compound as noted in Boeing Alert
Service Bulletin 737-53A1075, Revision 1,
dated September 2, 1983; Revision 2, dated

July 13, 1984; or Revision 3, dated June 8,
2000. Treat the area of inspection with
corrosion inhibitor BMS 3-23, or equivalent.
After the effective date of this AD, use only
Boeing Alert Service Bulletin 737-53A1075,
Revision 3, dated June 8, 2000, to do the
actions required by this paragraph.

(h) Retained Drain Hole Enlargement

This paragraph restates the requirements of
paragraph (b) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), with revised service bulletin
requirements. For airplanes identified in
paragraph (g) of this AD: Within 1 year after
January 20, 1986 (the effective date of AD 84—
20-03 R1, Amendment 39-5183 (50 FR
51235, December 16, 1985)), accomplish the
drain hole enlargement as shown in Boeing
Alert Service Bulletin 737-53A1075,
Revision 1, dated September 2, 1983;
Revision 2, dated July 13, 1984; or Revision
3, dated June 8, 2000. After the effective date
of this AD, use only Boeing Alert Service
Bulletin 737-53A1075, Revision 3, dated
June 8, 2000, to do the actions required by
this paragraph.

(i) Retained Corrective Action With Revised
Compliance Methods

This paragraph restates the requirements of
paragraph (c) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), with revised compliance methods. If
cracking or corrosion is found during any
inspection required by paragraph (g) or (j) of
this AD: Before further flight, repair
according to paragraph (i)(1) or (i)(2) of this
AD, as applicable.

(1) If the inspection was done before the
effective date of this AD: Repair according to
Boeing Alert Service Bulletin 737-53A1075,
Revision 1, dated September 2, 1983;
Revision 2, dated July 13, 1984; or Revision
3, dated June 8, 2000.

(2) If the inspection was done on or after
the effective date of this AD: Repair using a
method approved in accordance with the
procedures specified in paragraph (p) of this
AD.

(j) Retained Repetitive Inspections Required
by Paragraph (g) of This AD

This paragraph restates the requirements of
paragraph (d) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), with revised actions. For airplanes
identified in paragraph (g) of this AD: Repeat
the visual inspections and corrosion inhibitor
treatment specified in paragraph (g) of this
AD at intervals not to exceed 2 years.
Accomplishment of the initial aft pressure
bulkhead inspection required by paragraph
(k) of this AD terminates the inspection
required by this paragraph.

(k) Retained Aft Bulkhead Detailed
Inspection

This paragraph restates the requirements of
paragraph (e) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), with revised terminating action. Do a
detailed inspection for cracking or corrosion
of the aft pressure bulkhead at BS 1016
(including the forward and aft sides of the
pressure web, forward and aft sides of the
pressure chord, pressure chord radius,
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forward and aft sides of the angle stiffener,
forward and aft chord, stringer end fitting,
system penetration doublers, channel
stiffeners and fasteners, “Z”’ stiffeners and
fasteners, and fasteners common to the
pressure chord and pressure web), according
to Boeing Alert Service Bulletin 737—
53A1075, Revision 3, dated June 8, 2000. Do
this inspection at the applicable time shown
in paragraph (k)(1), (k)(2), or (k)(3) of this AD.

(1) For airplanes on which an inspection
has previously been done according to the
requirements of paragraph (g) of this AD: Do
the inspection within 2 years since the most
recent inspection according to paragraph (g)
or (j) of this AD, as applicable. For the
airplanes identified in paragraph (g) of this
AD, accomplishment of the inspection
required by paragraph (k) of this AD
terminates the inspections for cracking and
corrosion required by paragraph (j) of this
AD.

(2) For airplanes having L/Ns 930 through
1042 inclusive, on which an inspection has
not previously been done according to
paragraph (g) of this AD: Do the inspection
within 2 years after June 27, 2002 (the
effective date AD 2002-10-11, Amendment
39-12757 (67 FR 36085, May 23, 2002)).

(3) For airplanes having L/Ns 1043 through
3132 inclusive, on which an inspection has
not previously been done according to
paragraph (g) of this AD: Do the inspection
within 6 years since the airplane’s date of
manufacture, or within 2 years after June 27,
2002 (the effective date AD 2002—10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002)), whichever occurs later.

(1) Retained Repetitive Inspections

This paragraph restates the requirements of
paragraph (f) of AD 2002-10-11, Amendment
39-12757 (67 FR 36085, May 23, 2002), with
revised compliance times. Repeat the
inspection in paragraph (k) of this AD at the
applicable time shown in paragraph (1)(1) or
(D)(2) of this AD.

(1) For airplanes having L/Ns 1 through
1042 inclusive: Repeat the inspection
thereafter at intervals not to exceed 2 years.

(2) For airplanes having L./Ns 1043 through
3132 inclusive: Repeat the inspection
thereafter within 2 years since the last
inspection or within 120 days after the
effective date of this AD, whichever occurs
later.

(m) Retained Repair

This paragraph restates the requirements of
paragraph (g) of AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), with revised repair requirements. If
any corrosion or cracking is found during any
inspection according to paragraph (k) or (1) of
this AD: Do the applicable action specified in
paragraph (m)(1) or (m)(2) of this AD.

(1) If the inspection was done prior to the
effective date of this AD: Before further flight,
repair according to Boeing Alert Service
Bulletin 737-53A1075, Revision 3, dated
June 8, 2000. Exception: If corrosion or
cracking of the web and stiffeners is outside
the limits specified in Boeing Alert Service
Bulletin 737-53A1075, Revision 3, dated
June 8, 2000, or if corrosion or cracking is
found in any structure not covered by the

repair instructions in Boeing Alert Service
Bulletin 737-53A1075, Revision 3, dated
June 8, 2000, before further flight, repair
according to a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), or per data meeting the type
certification basis of the airplane approved
by the Boeing Commercial Airplanes
Organization Designation Authorization
(ODA) who has been authorized by the
Manager, Seattle ACO, to make such
findings. For a repair method to be approved
by the Manager, Seattle ACO, as required by
this paragraph, the Manager’s approval letter
must specifically reference this AD.

(2) After the effective date of this AD, if
any corrosion or cracking is found during any
inspection required by this AD: Before
further flight, repair the corrosion or cracking
using a method approved in accordance with
the procedures specified in paragraph (p) of
this AD.

(n) New Drain Path Repetitive Inspection

For airplanes having L/N 1 through 3132
inclusive: Within 2 years since the last
inspection in accordance with paragraph (k)
of this AD or within 2 years after the effective
date of this AD, whichever occurs later: Do
a general visual inspection of the drain path
in the chord frame for debris. Remove any
obstruction to the drain hole in the frame
chord and replace any deteriorated leveling
compound. Treat the area of inspection with
corrosion inhibitor BMS 3-23, or equivalent.
Repeat the actions required by this paragraph
at intervals not to exceed 2 years. Do all
actions required by this paragraph in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1075, Revision 3, dated June 8,
2000. For the purposes of this AD, a general
visual inspection is a visual examination of
an interior or exterior area, installation, or
assembly to detect obvious damage, failure,
or irregularity. This level of inspection is
made from within touching distance unless
otherwise specified. A mirror may be
necessary to ensure visual access to all
surfaces in the inspection area. This level of
inspection is made under normally available
lighting conditions such as daylight, hangar
lighting, flashlight, or droplight and may
require removal or opening of access panels
or doors. Stands, ladders, or platforms may
be required to gain proximity to the area
being checked.

(o) New Optional Repetitive Aft Pressure
Bulkhead Inspection for Certain Airplanes
and Corrective Action

For airplanes having L/Ns 1043 through
3132 inclusive: In lieu of performing the
inspection required by paragraph (1) of this
AD, operators may do the actions specified
in this paragraph. Within 2 years from the
most recent aft pressure bulkhead inspection
done as specified in Boeing Alert Service
Bulletin 737-53A1075, Revision 1, dated
September 2, 1983; Revision 2, dated July 13,
1984; or Revision 3, dated June 8, 2000; or
within 120 days after the effective date of this
AD, whichever occurs later, do a detailed
inspection for cracking or corrosion of the aft
side of the aft pressure bulkhead at BS 1016
(including the aft sides of the pressure web,

aft sides of the pressure chord, pressure
chord radius, aft chord, stringer end fitting,
system penetration doublers, and fasteners
common to the pressure chord and pressure
web), in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1075, Revision 3,
dated June 8, 2000. If any corrosion or
cracking is found: Before further flight, repair
the corrosion or cracking using a method
approved in accordance with the procedures
specified in paragraph (p) of this AD. Repeat
the inspection thereafter at intervals not to
exceed 90 days. Within 2 years after the
initial inspection done in accordance with
this paragraph: Do the actions specified in
paragraph (k) of this AD, and repeat
thereafter at intervals not to exceed 2 years.

(p) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes ODA that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) AMOCs approved previously in
accordance with AD 2002-10-11,
Amendment 39-12757 (67 FR 36085, May 23,
2002), are approved as AMOCs for the
corresponding provisions of this AD.

(gq) Related Information

(1) For more information about this AD,
contact Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: (425) 917-6450; fax: (425) 917—
6590; email: alan.pohl@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.


mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
mailto:alan.pohl@faa.gov
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Issued in Renton, Washington, on August
9, 2013.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-19925 Filed 8-15—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0695; Directorate
Identifier 2011-NM-264—-AD]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Saab AB, Saab Aerosystems Model 340A
(SAAB/SF340A) and SAAB 340B
airplanes modified by Supplemental
Type Certificate SA7971SW. This
proposed AD was prompted by reports
of smoke, a burning odor, and possible
fire in the flight deck and cabin of the
airplane, which was caused by brushes
wearing beyond their limits, in the air
conditioning motor. This proposed AD
would require an inspection to
determine if a certain air compressor
motor is installed, an inspection to
determine the age of a certain
compressor hour meter since new or
overhauled, and repetitive replacement
of the brushes on affected air
conditioning compressor motor units.
As an option to the replacement, this
proposed AD allows pulling the air
conditioning circuit breaker and adding
a placard. We are proposing this AD to
detect and correct worn brushes
contacting the commutator, which could
result in a fire under the cabin floor
with no means to detect or extinguish
the fire.

DATES: We must receive comments on
this proposed AD by September 30,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Gregory Thiele, Aerospace Engineer,
Special Certification Office, ASW-190,
FAA, 2601 Meacham Boulevard, Fort
Worth, TX 76137; phone: (817) 222—
5229; fax: (817) 222—-5785; email:
gregory.thiele@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2013-0695; Directorate Identifier 2011—
NM-264—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports of smoke, a
burning odor, and possible fire in the
flight deck and cabin of the airplane,
which was caused by brushes wearing
beyond their limits, in the air
conditioning motor. The rivets in the

brush contacted the commutator, which
caused sparks (the ignition source). The
air conditioners (two units) are located
under the floor, forward of the wing
box. There is no fire detection or fire
extinguishing equipment in the
installed location. This condition (worn
brushes contacting the commutator), if
not corrected, could result in a fire
under the cabin floor with no means to
detect or extinguish the fire.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require an
inspection to determine if a certain air
compressor motor is installed, an
inspection to determine the age of a
certain compressor hour meter since
new or overhauled, and repetitive
replacement of the brushes on affected
air conditioning compressor motor
units. As an option to the replacement,
this proposed AD allows pulling the air
conditioning circuit breaker and adding
a placard. This proposed AD also
requires sending the inspection results
to the FAA.

This proposed AD contains detailed
steps to address the unsafe condition
rather than referring to service
information. However, under the
provisions of paragraph (p) of this
proposed AD, operators may request
approval of an alternative method of
compliance (AMOQG), if sufficient data
are submitted to substantiate that the
AMOC would provide an acceptable
level of safety.

Interim Action

We consider this proposed AD
interim action. The inspection reports
that would be required by this proposed
AD will enable us to obtain better
insight into the nature, cause, and
extent of the brush wear, and eventually
to develop final action to address the
unsafe condition. Once final action has
been identified, we might consider
further rulemaking.

Costs of Compliance
We estimate that this proposed AD

affects 23 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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ESTIMATED COSTS

Action Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection, drive motor as-
sembly brush replace-
ment; and parts return
and report.

placement cycle.

11 work-hours x $85 per
hour = $935 per re-

$252 per replacement

cycle. cycle.

$1,187 per replacement

$27,301 per replacement
cycle.

Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to be
approximately 5 minutes per response,
including the time for reviewing
instructions, completing and reviewing
the collection of information. All
responses to this collection of
information are mandatory. Comments
concerning the accuracy of this burden
and suggestions for reducing the burden
should be directed to the FAA at: 800
Independence Ave. SW., Washington,
DC 20591, Attn: Information Collection
Clearance Officer, AES-200.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on

the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Saab AB, Saab Aerosystems: Docket No.

FAA-2013-0695; Directorate Identifier
2011-NM-264—-AD.

(a) Comments Due Date

We must receive comments by September
30, 2013.
(b) Affected ADs

None.
(c) Applicability

This AD applies to Saab AB, Saab
Aerosystems Model 340A (SAAB/SF340A)
and SAAB 340B airplanes, certificated in any
category, that have been modified as

specified in Supplemental Type Certificate
SA7971SW (http://rgl.faa.gov/Regulatory

and Guidance Library/rgstc.nsf/0/
CE3676EDFD53938785256CC
20058E50170Open
Document&Highlight=sa7971sw).

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 21, Air Conditioning.

(e) Unsafe Condition

This AD was prompted by reports of
smoke, a burning odor, and possible fire in
the flight deck and cabin of the airplane,
which were caused by brushes wearing
beyond their limits, in the air conditioning
motor. We are issuing this AD to detect and
correct worn brushes contacting the
commutator, which could result in a fire
under the cabin floor with no means to detect
or extinguish the fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Part Number (P/N) Inspection

Within 30 days or 10 flight hours after the
effective date of this AD, whichever occurs
first: Inspect the air conditioner (A/C)
compressor motor to determine if P/N
1134104-1 is installed. A review of airplane
maintenance records is acceptable in lieu of
this inspection if the part number of the A/
C compressor motor can be conclusively
determined from that review.

(h) Inspection of Compressor Hour Meter
and Maintenance Records

If, during the inspection required by
paragraph (g) of this AD, any A/C compressor
motor is found having P/N 1134104-1:
Within 30 days or 10 flight hours after the
effective date of this AD, whichever occurs
first, determine the hour reading on the A/

C compressor hour meter as specified in
paragraphs (h)(1) and (h)(2) of this AD.

(1) Inspect the number of hours on the A/
C compressor hour meter.

(2) Check the airplane logbook for any
entry for replacing the A/C compressor motor
brushes with new brushes, or for replacing
the compressor motor or compressor
condenser module assembly (pallet) with a
motor or assembly that has new brushes.

(i) If the logbook contains an entry for
replacement of parts as specified in
paragraph (h)(2) of this AD, determine the
number of hours on the A/C compressor
motor brushes by comparing the number of
hours on the compressor motor since
replacement and use this number in lieu of
the number determined in paragraph (h)(1) of
this AD.


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/CE3676EDFD53938785256CC20058E501?OpenDocument&Highlight=sa7971sw
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/CE3676EDFD53938785256CC20058E501?OpenDocument&Highlight=sa7971sw
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/CE3676EDFD53938785256CC20058E501?OpenDocument&Highlight=sa7971sw
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/CE3676EDFD53938785256CC20058E501?OpenDocument&Highlight=sa7971sw
http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgstc.nsf/0/CE3676EDFD53938785256CC20058E501?OpenDocument&Highlight=sa7971sw
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(ii) If, through the logbook check, the
number of hours on the A/C compressor
motor brushes cannot be positively
determined as specified in paragraph (h)(2) of
this AD, use the number of hours on the A/

C compressor hour meter determined in
paragraph (h)(1) of this AD, or assume the
brushes have over 500 hours time-in-service.

(i) Replacement

Except as provided by paragraph (k) of this
AD: Using the hour reading on the A/C
compressor hour meter determined in
paragraph (h) of this AD, replace the A/C
compressor motor brushes with new brushes
at the later of the times specified in
paragraphs (i)(1) and (i)(2) of this AD.
Thereafter, repeat the replacement of the A/
C compressor motor brushes at intervals not
to exceed every 500 hours time-in-service on
the A/C compressor motor. Do the
replacement in accordance with the actions
specified in paragraph (j) of this AD.

(1) Before or when the A/C compressor
motor reaches a total of 500 hours time-in-
service. Or,

(2) Before further flight after the inspection
required by paragraph (h) of this AD.

(j) Motor Brush Replacement Instructions

Do the actions specified in paragraphs (j)(1)
through (j)(23) of this AD to replace the
compressor motor brushes as required by
paragraph (i) of this AD:

(1) New brushes may be installed by first
level maintenance personnel only under the
conditions listed in paragraphs (j)(1)(i)
through (j)(1)(iv) of this AD. If these
conditions are not met, deactivate the A/C in
accordance with paragraph (k)(1) of this AD
until the conditions listed in paragraphs
(§)(1)(i) through (j)(1)(iv) of this AD are met,
or the entire compressor motor is replaced.

(1) Motor was operating correctly prior to
brush replacement.

(ii) The motor is tested to verify proper
operation and does not show any defects that
would require motor replacement.

(iii) Only approved vendor brushes are
used (P/N1251171).

(iv) Brushes are installed, seated, and
tested in accordance with paragraphs (j)(2)
through (j)(23) of this AD.

(2) Verity all electrical power is off to the
system.

(3) Remove all access panels and exhaust
ducts to gain access to the drive motor.

(4) Disconnect power leads from motor
terminals (1/4-28). Tag the positive lead.

(5) Remove condenser support bracket to
provide access to brush cover fasteners and
remove motor cuff shroud.

(6) Loosen and unsnap brush cover
assembly. Remove from the motor.

(7) Verify all power is off, and that all
panels, shrouds, brackets, and fairings are
removed.

(8) With a stiff wire hook or scribe, lift
brush spring from holder and remove each
worn brush set until all four sets are
removed.

(9) Remove brush shunt wire terminal
screw. Continue this step until all four
screws are removed.

(10) With brushes removed and using shop
air at 30—40 pounds per square inch gauge

(psig) and nozzle, blow out as much carbon
and/or copper dust as possible from the
commutator, armature, and field windings.
Purge from the commutator end of the motor.

(11) Install each new brush set by lifting
brush springs, sliding brush into holder (with
brush leading edge in direction of motor
rotation) and lightly releasing the brush
spring on the brush. (See Figure 1 to
paragraph (m)(2)(vii) of this AD). CAUTION:
Do not allow brush spring to strike hard into
place or damage to brush may result.

(12) Verity that the brush seats flat on the
commutator and that no binding in the
holder is present. Align brush spring in
center of brush groove.

(13) Install terminal screw and lock washer
on brush shunt lead and other leads and
tighten. Repeat this step for other brush sets.
Torque to 15-20 in.-lbs. CAUTION: Do not
cross thread or over torque brush lead screws
or thread damage may result.

(14) Seat new brushes in accordance with
paragraph (j)(15) of this AD. All new brushes
must be seated to assure proper motor
operation and/or performance.

(15) Brush Seating Procedure: Cut a 7 inch
long by 1.5 inch wide (£0.125 inch, both
dimensions) strip of 400-500 grit sand paper
and place, with rough side out, on
commutator. Secure one end of the paper to
the commutator with masking tape in a
manner such that the taped end will lead in
the direction of shaft rotation (counter-
clockwise looking at fan end). The other end
will remain loose and overlap the taped end.
Raise each brush momentarily while rotating
the shaft until the taped end passes under
each brush. After the sand paper is properly
located tight against the commutator and
encompasses all brush surface areas,
carefully rotate the armature, by hand, in the
normal direction of rotation until a full seat
is obtained on each new brush. Three or four
rotations is usually adequate. Excessive
seating is not advised. Brush life may be
reduced.

(16) Remove sand paper and blow out all
carbon dust from the commutator and brush
area. CAUTION: Eye, nose and throat
protection must be worn during this
procedure.

(17) Carefully lay brush shunt leads in
position such as to prevent any shorting
problems. Leads must be able to easily follow
brush and spring movement as brush wear
occurs.

(18) Replace brush cover and attach motor
power cables, if required.

(19) Replace all bracketry and hardware
removed to access motor.

(20) Assure that brackets are properly
installed, cooling fan does not interfere with
shroud, motor drive belt aligned/tensioned,
and belt cover is installed.

(21) The motor should be tested to verify
proper operation. Therefore, connect ground
power source or verify aircraft power is on
and turn system on.

(22) Run system for a minimum of 15
minutes to seat brushes and check motor
operation.

(23) Turn system and aircraft power off.
System is ready for use.

(k) Deactivation/Reactivation

(1) In lieu of replacing the A/C compressor
motor brushes as required by paragraphs (i)
and (j) of this AD, before further flight,
deactivate the A/C by doing the actions
specified in paragraph (k)(1)(i) or (k)(1)(ii) of
this AD, as applicable.

(i) Single System: Pull the compressor
control circuit breaker (cockpit right-hand
10VU panel, “REAR AIR COND”); install a
placard by the A/C selection switch (co-
pilot’s side panel) prohibiting use of the air
conditioner; and document deactivation of
the system in the airplane logbook referring
to this AD as the reason for deactivation.

(ii) Dual System: Pull the compressor
control circuit breakers (cockpit right-hand
10VU panel, “REAR AIR COND,” and
cockpit left-hand 9VU panel, “FWD AIR
COND”); install a placard (or placards) by the
A/C selection switches (co-pilot’s side panel)
prohibiting use of the air conditioners; and
document deactivation of the system in the
airplane logbook referring to this AD as the
reason for deactivation.

(2) If an operator chooses to deactivate the
system and then later chooses to return the
airplane to service: Before returning the A/C
system to service and removing the
placard(s), do the inspection specified in
paragarph (g) of this AD, and, as applicable,
the inspection specified in paragraph (h) of
this AD, and the replacements specified in
paragraph (i) of this AD at the times specified
in paragraph (i) of this AD.

(1) Parts Installation Limitation

As of the effective date of this AD, no
person may install an A/C compressor motor
having P/N 1134104—-1 on any airplane,
unless the inspection specified in paragraph
(h) of this AD has been done, and the
replacements specified in paragraph (i) of
this AD are done at the times specified in
paragraph (i) of this AD.

(m) Reporting Requirement

Submit a report of the results of the
determination of hours required by paragraph
(h) of this AD to the Special Certification
Office, ASW-190, Attn: Gregory Thiele,
Aerospace Engineer, 2601 Meacham
Boulevard, Fort Worth, TX 76137; or email
to: 9-ASW-190-COS@faa.gov. The report
must include the information specified in
paragraphs (m)(1) through (m)(4) of this AD.

(1) The model and serial number of the
airplane.

(2) The elapsed amount of flight hours
since the last brush/motor replacement, if
known.

(3) The amount of hours on the hour meter
of the A/C compressor motor.

(4) The amount of wear on the brushes
(including overall length and total calculated
wear), calculated as specified in paragraphs
(m)(4)(i) through (m)(4)(ix) of this AD.

(i) Verify all electrical power is off to
system.

(ii) Remove all access panels and exhaust
ducts to gain access to the drive motor.

(iii) Disconnect power leads from motor
terminals (1/4-28). Tag positive lead.

(iv) Remove condenser support bracket to
provide access to brush cover fasteners and
remove motor cuff shroud.
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(v) Loosen and unsnap brush cover
assembly. Remove from motor.

(vi) With wire hook or scribe, lift brush
spring and remove brush.

(vii) Measure each brush as shown in
figure below and record values.

Figure 1 to paragraph (m)(2)(vii) of this AD — Measuring the Brush

~ LENGTH

ROTATION L0

/. USABLE BRUSH

COMMUTATOR

BRUSH DATA

A NEW BRUSH LENGTH ____1.00 INCH.

B, MINIMUM WEAR LGTH.___ 0.45 INCH

C. USABLE BRUSH LGTH . 0.55 INCH

OKING AT HOTCR

COMMUTATOR / BRUSH END.

(viii) Using the brush with the shortest
measured length calculate the wear by
subtracting the measured value from 1.000
inch.

(ix) Replace brushes in accordance with
the instructions specified in paragraphs (j)(9)
through (j)(23) of this AD.

(n) Reporting Compliance Time

Submit the report required by paragraph
(m) of this AD at the applicable time
specified in paragraph (m)(1) or (m)(2) of this
AD.

(1) If the determination of hours was done
on or after the effective date of this AD:
Submit the report within 30 days after the
inspection.

(2) If the determination of hours was done
before the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

(o) Special Flight Permit

Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
an appropriately rated repair station,
provided that the A/C is deactivated as
specified in paragraph (k)(1) of this AD on
airplanes on which the A/C has been
operated for 500 hours or more, and
replacement brushes are not available.

(p) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Special Certification
Office, ASW-190, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the Special Certification
Office, send it to the attention of the person

identified in the Related Information section
of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(q) Related Information

For more information about this AD,
contact Gregory Thiele, Aerospace Engineer,
Special Certification Office, ASW-190, FAA,
2601 Meacham Boulevard, Fort Worth, TX
76137; phone: (817) 222-5229; fax: (817)
222-5785; email: gregory.thiele@faa.gov.

Issued in Renton, Washington, on August
9, 2013.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-19926 Filed 8-15-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0641; Airspace
Docket No. 13—AGL~7]

Proposed Establishment of Class E
Airspace; Sisseton, SD

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Sisseton,
SD. Controlled airspace is necessary to
accommodate new Standard Instrument

Approach Procedures (SIAP) at Sisseton
Municipal Airport. The FAA is taking
this action to enhance the safety and
management of Instrument Flight Rules
(IFR) operations for SIAPs at the airport.
DATES: Comments must be received on
or before September 30, 2013.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building,
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2013—
0641/Airspace Docket No. 13—AGL-7, at
the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.


http://www.regulations.gov
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Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2013-0641/Airspace
Docket No. 13—-AGL-7.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Gentral Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by establishing Class E
airspace extending upward from 700
feet above the surface within a 10.7-mile
radius to accommodate new standard
instrument approach procedures at
Sisseton Municipal Airport, Sisseton,
SD. Controlled airspace is needed for
the safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9W, dated August 8, 2012, and

effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at Sisseton
Municipal Airport, Sisseton, SD.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL SD E5 Sisseton, SD [New]
Sisseton Municipal Airport, SD
(Lat. 45°40°10” N., long. 96°5937” W.)

That airspace extending upward from 700
feet above the surface within a 10.7-mile
radius of Sisseton Municipal Airport.

Issued in Fort Worth, TX on August 2,
2013.
David P. Medina,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2013-19992 Filed 8-15—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0607; Airspace
Docket No. 13—-ACE-13]

Proposed Establishment of Class E
Airspace; Loup City, NE
AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Loup City,
NE. Controlled airspace is necessary to
accommodate new Standard Instrument
Approach Procedures (SIAP) at Loup
City Municipal Airport. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rules (IFR) operations for SIAPs at the
airport.

DATES: Comments must be received on
or before September 30, 2013.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
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New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2013—
0607/Airspace Docket No. 13—ACE-13,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday

through Friday, except Federal holidays.

The Docket Office (telephone 1-800—
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2013-0607/Airspace
Docket No. 13—ACE-13.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at hitp://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see

ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Central Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by establishing Class E
airspace extending upward from 700
feet above the surface within a 7.7-mile
radius to accommodate new standard
instrument approach procedures at
Loup City Municipal Airport, Loup City,
NE. Controlled airspace is needed for
the safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9W, dated August 8, 2012 and
effective September 15, 2012, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49